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PREFACE. 

This work • is intended primarily for the use of 
students preparing for call to the Bar or admission 
as solicitors. It is founded on the notes which 
I have used for my lectures to the students of 
the Inns of Court. These I have rewritten and 
elaborated, and Mr. Latter has revised them 
throughout and made many valuable additions 
and corrections. , He has also, in conjunction 
with myself, written some chapters that were 
wanted to complete the work. 

Our aim has been to state in concise and 
comprehensive propositions so much of the leading 
principles of the Law of Contract as a student 
may reasonably be expected to master. The notes 
serve to explain, and in some cases qualify, these 
propositions. To show their practical application 
we have added illustrations, most of which are 
taken from, or suggested by, reported cases. 

We hope that this handbook may be found 
useful to supplement the reading of the well- 
known students' books from which we learned, as 
0. I 
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many generations of students before and since have 
learned, those elementary principles of the Law 
of Contract which are necessary for an intelligent 
appreciation of the Keports. 

We make no pretension to rival the authors 
of those treatises, and we gratefully acknowledge 
our indebtedness to them. 

J. G. PEASE. 



TEirPLE, 

December 1, 1908. 
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CORRIGENDA. 

Faqe 75. — Since goingr to press, Levene v. Brougham, 24 T. L. E. 
801, has been overruled by the Court of Appeal (see Times 
Newspaper, 30th Jan., 1909). The proposition for which that 
case is quoted should be omitted, and Levene v. Brougham 
added as an additional authority for the proposition for which 
Cannan v. Farmer is cited {page 75, note 3). 

Page 145. — Line 15. for " Agricultural Holdings Acts ' read 
'• Agricultural Holdings Act. 1908 " ; and footnote (3) read 
■■ 8 Edw. VII. c. 28, s. 5." 



Tire~parTres ana on cousiaeraxron, as ire- snaii s^ee nereaiier. 

Contracts of record may for the purpose of this work 
be disposed of in a few words. They are dealt with in 
the next article; and in all subsequent portions of the 
work it may be assumed that when we speak of "con- 
tracts" we do not include in that term contracts of 
record, but refer only to specialties and simple contracts. 

(1) See Rann v. Hughes (1778), 7 T. R. 350 n ; 53 R. R. 262. 

C. B 



PEASE AND LATTER ON CONTRACTS. 

CHAPTER I. 

Introductory. 
Art. I. — Kinds of Contracts. 

There are three kinds of contracts known to the 
law : 

(1) Contracts of record. 

(2) Specialties or contracts by deed. 

(3) Simple contracts. (1) 

Note. — Contracts of record and specialties are known 
as formal contracts, because their validity depends on 
the form in which they are made, viz. contracts of record 
by being recorded on the records of a Court of Eecord, 
and specialties by their being in writing authenticated 
by the seal of the party or parties bound. Simple or 
parol contracts need not be made in any particular form ; 
they may be in writing or by word of mouth or otherwise. 
Their validity depends primarily on the agreement of 
the parties and on consideration, as we shall see hereafter. 

Contracts of record may for the purpose of this work 
be disposed of in a few words. They are dealt with in 
the next article; and in all subsequent portions of the 
work it may be assumed that when we speak of "con- 
tracts" we do not include in that term contracts of 
record, but refer only to specialties and simple contracts. 

(1) See Rann v. Hughes (1778), 7 !■. E. 350 n ; 53 R. R. 262. 

C. B 
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Art. II. — Contracts of Record. 

A contract of record is an obligation to pay a 
debt of record, that is, a debt whicli is recorded in 
the records of an English Court of Eecord. 

Debts of record are : 

(1) Judgment debts — that is, judgments of 
Courts of Record for the payment of sums of 
money. 

(2) Recognizances. A recognizance is a sum 
of money which is recognized or acknowledged by 
the debtor in the presence of a Court of Record 
to be due to the Crown, with a condition that 
such recognizance shall be void upon the fulfilment 
of a condition, (l) 

Note. — Debts of record are said to be " ranked among 
the first and principal class of debts, since the contract 
on which they are founded is witnessed by the highest 
kind of evidence, namely, by matter of record." (2) The 
production of the record is the final and conclusive proof 
of the terms of the contract. 

Unlike most other contracts they are not founded on 
agreement. A party against whom a judgment for a 
sum of money is given is not necessarily a consenting 
party to the judgment. 

Recognizances are often given in the course of 
criminal proceedings. Thus a prisoner who has been 
found guilty may be considered not to merit punishment. 
If his offence is one for which the Court has power 
to "bind him over to keep the peace and be of good 
behaviour," or to release him on his entering into a 
recognizance (for a period named) to appear and receive 

(1) Black. Com. II, 465. 
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judgment if called on and in the meantime to keep the 
peace and be of good behaviour, the prisoner enters into 
a recognizance for this purpose. That is, he acknow- 
ledges before the Court that he owes the King a sum of 
money, upon the condition that the recognizance shall 
be void if he fulfills the condition imposed by the Court, 
i.e. if he appears to receive judgment if called on and 
keeps the peace and is of good behaviour in the mean- 
time, or as may be. (1) Acknowledgments so made 
are entered upon the records of the Court, and then 
become contracts of record between the party making 
the acknowledgment and the King. 

Upon breach of the condition the recognizance may 
be estreated, that is, " extracted " from the records of the 
Court and sent to the proper authority for execution to 
be had on it. No action at law is necessary, the recog- 
nizance itself being as good as a judgment. 

A final judgment of an English Court of Record 
creates a debt of record, upon which the judgment 
creditor may, if the judgment debt is not paid, bring an 
action to enforce payment, as in the case of any other 
contract. (2) But it is seldom necessary to do so, as 
they may usually be enforced either by execution or 
attachment, or by makmg the debtor a bankrupt, and in 
other ways. When th^prown is a debtor on a simple 
contract, there is a summary procedure by which the 
debt may be proved before a Court of Record on ex 'pf^fte 

(1) Kussell on Crimes, I. 84, 85 ; stat. 24 and 25 Vict. e. 96, s. 
117 ; c. 97, s. 73 ; c. 98, s. 61 ; o. 99, s. 38 ; c. 100, s. 71 ; and 50 and 
61 Vict. c. 25. Justices of the Peace may also bind over prosecutors 
and witnesses in indictable offences by recognizances to prosecute 
and give evidence. See 11 and 12 Vict. c. 42, s. 20. 

(2) See Hutchinson v. GiUespie (1856), 11 Ex. 798 ; In re Boyd, 
[1895] 1 Q. B. 611 ; Pritchett v. English and Colonial Syndicate, 
[1899] 2 Q. B. 428. And see Bullen and Leake on Pleading, title 
" Judgments and Orders," and cases there cited, as to the judg- 
ments and orders upon which actions can be brought. 
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proceedings and so turned into a contract of record, on 
which the Crown can have immediate execution by a 
writ of extent. (1) 

County Courts are Courts of Record and their judg- 
ments are debts of record, but it has been held that the 
statutes under which they are held prevent actions 
being brought upon their judgments. (2) 

(1) See R. V. Eyle (1841), 9 M. and W. 227 ; Crown Suits Act, 
1865, s. 47. 

(2) Berkeley v. Elderkin (1853), 1 E. and B. 805. 



CHAPTER II. 

Contracts by Deed. 

Art. III. — Requisites. 

A CONTRACT by deed is a promise — 

(a) written on paper, parchment, or vellum, 

(h) sealed by the party bound thereby, and 

(c) then delivered to the party to whom the 
promise is made, or to some one on his behalf. (1) 

If these formalities are not complied with, the 
instrument is not a contract by deed. (2) 

Note. — The signature of the party bound is usually 
added at the time of sealing as a means of identifying 
the seal, but this is not necessary. (3) It is also usual 
for one or more persons to sign as attesting witnesses to 
the sealing and delivery. But the signatures of attesting 
witnesses are not, except as provided by Statute in the 
case of some special deeds (such as bills of sale (4) ), 
necessary to the validity of the instrument as a deed. 

Nature of Deeds. — Deeds are used not only for 
making contracts, but also for conveying property and 
for releasing rights and other purposes. A deed 
which is primarily a conveyance of property may 

(1) See Norton on Deeds, p. 1, et seq., for various definitions of 
a Deed. 

(2) National Provincial Bank of England v. Jackson (1886), 33 
Ch. D. 1 ; PoweU V London Provincial Bank, [1893] 2 Ch. 555. 

(3) See Aveline v. "Whisson (1842), 4 M. & G. 801, 61 R. R. 662. 

(4) 45 & 46 Vict. o. 43, s. 10. 
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contain " covenants," i.e. promises by one party to the 
other, and these promises are contracts under seal. For 
instance, in a lease the lessee usually covenants or 
promises to pay the rent and keep the premises in 
repair. And in a mortgage deed the mortgagee usually 
promises to pay the principal and interest. But deeds 
are often used for making agreements quite apart from 
conveyances of property. Thus one person may by deed 
promise or covenant to pay another money ; or there may 
be a deed containing mutual covenants, that is promises 
by A to B and by B to A, as in a partnership agreement, 
where each partner covenants with the other to do his 
share of the partnership business and they mutually 
agree to divide the proiits. 

A deed which only contains covenants by one party 
need only be executed, that is sealed and delivered, by 
the party making the covenants. But if the same 
instrument contains promises by each of several parties, 
as in a lease, where the landlord promises to repair and 
the tenant promises to pay the rent, every party 
must execute in order that his promises may bind him as 
his covenants. (1) 

Indenture and Deed Poll. — It is not unusual, when 
there are several parties to a deed, to make as many copies 
of the deed as there are parties. Each party then executes 
(i.e. seals and delivers) one part, which is sufScient to bind 
him by all the promises expressed in the deed to be 
performed by him. 

Formerly each copy was cut or indented on the 
margin to correspond with the other. A deed in this 
form was therefore called an indenture. Deeds need not 
now be indented in fact, but the term indenture is still 

(1) But it is as a rule only necessary to prove execution by the 
party who is being sued. The fact that a party suing on a deed has 
not executed it, does not (except in certain oases) prevent his suing 
the party who has executed. (Morgan v. Pike (1854), 14 C. B. 473.) 
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used for a deed to which, there are several parties. It is 
not, however, necessary that there should be several copies 
of an indenture. It is sometimes more convenient to 
make one copy only, which is executed by all the parties. 
When there is only one party to a deed, as when 
a deed consists merely of a promise by A to B, with- 
out any promise by B to A, the deed is called a deed, 
'poll, because such a deed was never indented, but was 
polled or shaved quite even. (1) 

Bonds. — The promises by deed which we have hitherto 
considered are called covenants. A bond is a contract 
by deed of another kind. It is usually in the form of a 
promise by one person (known as the obligor) to pay to 
another (the obligee) a certain sum of money, followed 
by a condition that if the obligor does something within 
a time stated the bond is to be void. Thus the 
obligor may promise to pay the obligee £100, and 
the condition may be that the obligor shall pay to the 
obligee £50 or do or not do some other act before a 
specified date. Here there is a promise by one party 
only, so the bond may be by deed poll, executed only by 
the obligor. A bond of this sort conditioned for the 
payment of money amounts to the same thing as a mere 
promise by deed to pay the sum mentioned in the con- 
dition ; but where the condition is the doing or not doing 
some other act than the payment of money it may 
amount to a promise to do or not to do the act, or pay 
the full sum mentioned if default is made. But it does 
not necessarily follow that the whole amount which 
the obligor binds himself to pay is recoverable if default 
is made. This matter is discussed hereafter. (2) 

(1) See Black. Com. II. 295. The necessity for indenting' 
indentures was abolished by s. 5 of the Eeal Property Act, 1845 
(8 & 9 Vict. 0. 106). 

(2) See Art. CLI., and for examples of Bonds see " Encyclo- 
pssdia of Forms and Precedents," Vol. II. p. 525, et seq. 
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Art. IV. — Sealing and Delivery. 

I. An instrument is sufficiently sealed if the 
party with intent to seal, places a die or stick or 
his finger on sealing-wax or a wafer, or on the 
paper or parchment. It is not necessary that any 
mark or impression should be made, provided 
there is an intention to seal. (1) 

II. Delivery may be by actually handing over 
the instrument to the other party or some one on 
his behalf, or by doing any act or using words 
showing an intention to treat the instrument as 
a presently binding deed. (2) 

III. A deed may be executed by an agent, 
provided the ag«nt is himself appointed for that 
purpose by deed. (3) 

Seal. — A seal was formerly an impression on wax, but 
the necessity for wax has fong ceased, and instead of a 
waxen seal it is now usual to use a wafer, or an im- 
pression on paper ; but neither wax nor wafer, nor a piece 
of paper, nor even an impression is necessary. If a seal 
or stick, or the party's finger be impressed on the plain 
parchment or paper vnth an intent to seal it is sufficient. (4) 
Usually a wafer is attached before the party executes, 
and he seals by merely placing his finger on the wafer. 
And in the case of corporations the sealing is done by 
means of a die or stamp, which marks on the paper an 
impression, or a copy in ink, of the corporation seal. 

(1) Per Byles, J., in In re Sandilands (1871), L. R. 6 C. P. 411. 

(2) Per Blackburn, J., in Xenos v. Wickliam (1867), L. R. 2 
H. L. 296, 312. 

(3) Berkeley v. Hardy (1826), 5 B. & C. 355 ; 29 R. R. 261, and 
see post. Chap. XX. (" Principal and Agent "). 

(4) Per Byles, J., in In re Sandilands (1871), L. R. 6 C. P. 411 ; 
Sugden on Powers, 8th Edn. 232. 
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But it is absolutely necessary that there should be 
some touching of the paper or parchment with the intent 
of sealing. And if an instrument merely has on it a 
round mark with the words " place for a seal ", or a ribbon 
attached with places where seals should be, but no wax 
or wafer, and there is no evidence that the party had 
ever in fact done anything with the intent of sealing, 
the instrument is not duly executed and is not a deed. (1) 

Delivery. — A deed has no operation until delivery. (2) 
After it has been sealed, the party sealing must deliver 
it to the party in whose favour the contract is to operate. 
Then, and not till then, it is a completely executed, 
deed. 

To constitute delivery it is not necessary that the 
person executing should part with physical possession of 
the instrument. It is sufificient if he employs any words 
or acts sufScient to show that it is intended by him to be 
executed as his deed presently binding on him. The 
most apt and expressive mode of indicating such an 
intention is to hand it over, saying, " I deliver this as my 
deed ; " but any other words or acts that sufficiently 
show that it is intended to be finally executed will do as 
well. (3) 

Delivery as an escroiv. — As parting with possession 
is not necessary to delivery, so there may be a parting 
with possession which does not amount to delivery. 
A person after sealing a deed may so deliver it as to 
suspend or qualify its binding effect. He may declare 
that it shall have no effect till a certain time has 
arrived, or a condition is fulfilled ; but when the time 
has arrived or the condition is fulfilled, the delivery 

(1) In re Balkis ConsoMated Co. (1888), 36 W. R. 392; 
National Provincial Bank v. Jackson (1886), 33 Ch. D. 1. 

(2) Per Bayley, J., in Styles v. Wardle (1825), 4 B. & C. 908, 911 ; 
Powell V. London and Provincial Bank, [1893] 2 Ch. 555. 

(3) Per Blackburn, J., in Xenos v. Wickham (1867), L. R. 2 H. L. 
296, 312. 
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becomes absolute. Until then the instrument is not a 
deed, it is a mere escrow, So a party often delivers a 
deed to a third person to hold till another party has 
done something. The deed is then said to be delivered 
as an escrow. As soon as the other party has performed 
the condition (as e.g. paid over the money), the delivery 
is complete, and the instrument is no longer an escrow 
but a deed. (1) 

Consent of other party. — The consent of the party in 
whose favour a deed is made need not be obtained to make 
it a complete contract. If he has previously assented to 
its being made, it is a good contract as soon as it is 
properly executed by the party bound. But if he has 
not previously assented, he may refuse it when it is 
delivered to him. If he refuses to take it, there, is no 
complete delivery, and so no deed. (2) 

Other requisites.— EYen though an instrument has 
been sealed and delivered by a party with an intention 
to execute an instrument of the kind, it may still fail 
to bind him as a contract on certain grounds common to 
both contracts by deed and simple contracts, as if its 
purpose is illegal, or if the party, by reason of infancy 
or otherwise, is not competent to make the contract 
contained in the deed. These matters are dealt with 
hereafter. (3) 

iLLtrSIRATIONS. 

1. A deposited with a bank, as security for an advance, the 
certificate of stock in a company whose shares were transferable 
by deed only, together with a blank transfer executed by himself. 
The bank subsequently inserted their own name in the blank 
transfer and sealed it. This was not done in A's presence, nor did 
the deed again come into his possession. To be a valid deed of A 

(1) Per Lord Cranworth in Xenos v. Wickham (1867), L. R. 
2 H. L. 296, 323. 

(2) Per Blackburn, J., in Xenos v. Wickham (1867), L. R. 
2 H. L. 296, .312. 

(3) See Chaps. IV. and VII., and as to Fraud, Chap. IX. 



DEFENCE — "NON EST FACTUM" 11 

it must then be delivered by A himself. The previous delivery to 
the bank was insufficient, as it was not at that time a complete 
insti'ument. But A never again did anything to show that he 
delivered it to the bank. The mere keeping of it by the bank 
was not a delivery by A. If the bank had sent it to A and he 
had sent it back to them, or if he had called and said, " I now 
deliver the transfer which you have executed as my deed," there 
would probably have been deKvery by A. (1) 

2. A, having at C's request executed an insurance policy in 
favour of C, sent it to B (a broker) to keep tiU C called for it. 
This was sufficient delivery. The act of sending it to B showed 
an intention to execute it as his deed presently binding on him. (2) 

Art. V. — Defence — " Non est Factum." 

If a person seals and delivers an instrument 
thinking it is an instrument of a wholly different 
nature from that which in fact it is, the instru- 
ment is void : it is not his deed. But he cannot 
say that it -is not his deed merely because he has 
been misled as to the contents or legal effect of 
the instrument, or because he has been induced to 
execute it by fraudulent misrepresentation as to 
the purpose for which it is to be used. If a person 
is misinformed as to the contents of the instru- 
ment, but knows when he executes it that it 
deals with the property to which it relates, it is 
his deed. (3) 

Note. — If a person is induced to execute an instru- 
ment by fraudulent misrepresentation as to its effect, he 
may have sufficient ground for getting the instru- 
ment set aside on the ground of fraud, (4) but it is not 
void. Till avoided it is his deed. 

(1) PoweU V. London and Provincial Bank, [1893] 2 Ch. 555. 

(2) Xenos v. Wickham (1867), L. K. 2 H. L. 296. 

(3) See the oases cited below. 

(4) Seeposi, Chap. IX. 
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But if he thinks he is executing an instrument of a 
totally different description, there is no real execution, and 
he may say " it is not my deed," as, for instance, if he 
thinks he is signing a certificate, when in fact it is a bond 
or a conveyance of his property. (1) 

Illustbations. 

1. A executed a mortgage of certain property, in which he 
had no beneficial interest, on the representation that it was a 
transfer of the property. As he knew that it related to the 
property to which it in fact related it was his deed, and he 
was liable on covenants contained ia the deed. (2) 

2. A is asked by B to sign a deed as a witness, and is told 
that it is necessary for him to touch the seal and say, " I deliver 
this as my deed." He does so, believing that he is only witness- 
ing another's deed. In fact the instrument purported to be a 
mortgage of A's property to C. B receives the money lent by 
C on the supposed mortgage and appropriates it. As A executed 
the instrument without any knowledge that he was executing a 
deed relating to his property, it is not his deed. (3) 

3. A, an ignorant man, executes a deed at the re(iuest of his 
solicitor, who teUs him it is a deed in connection with his property. 
In fact it is a mortgage of his property. He has no intention of 
executing a mortgage, and never receives any money, his solicitor 
having received and appropriated it. As he executes the mortgage 
as a deed in connection with his property, it is his deed, although 
he does not know the contents. (4) 

(1) See Hunter v. Walters (1871), L. R. 7 Ch. 75; Kennedy v. 
Green (1834), 3 My. & K. 699, 718, 41 K. E. 176, 191. 

(2) Howatson v. Webb, [1907] 1 Ch. 537 ; [1908] 1 Ch. 1. 

(3) Unreported case. See per Lord Hatherley in Hunter c. 
Walters, supra ; compare Kennedy v. Green (1834), 3 My. & K. 
699, 41 E. E. 176. 

(4) King V. Smith, [1900] 2 Ch. 425 ; Bagotv. Chapman, [1907] 
2 Ch. 222. 



CHAPTER III. 

Simple Contracts. 

Sect. I.— AGEEEMENT. 

Art. VI. — Kinds of Agreements. 

A SIMPLE contract may arise either from an 
agreement in fact or from an implied agreement. 
An implied agreement only arises in certain 
special circumstances in whicli the law implies 
an agreement from the conduct of one party, 
though in fact there is none. 

Agreements. — An actual agreement between two or 
more parties is the foundation of most simple contracts. 
The simplest form of such an agreement is a promise 
made by A to B that he, A, will do something. If B 
accepts this promise, there is an agreement between A 
and B that A shall do the thing. If this agreement is 
made for some valuable consideration, i.e. in return for 
some promise made, or something done ot suffered by B 
in relation to the promise (1), the agreement is enforceable 
as a contract. But, as we shall see later, the promise is 
not necessarily a promise to do, or not to do, something. 
It may in some circumstances be a promise that a certain 
state of facts exists — a promise as to. an existing fact. (2) 
Most promises are, however, promises that something 
shall be done, or shall not be done in the future. 

(1) See post, Arts. XI.-XIII. 

(2) See post, Art. CXVII. (Warranties). 
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Implied Contracts. — Implied contracts, or quasi con- 
tracts, are another exceptional kind of contracts, which 
are dealt with hereafter. They are contracts by which 
one party is bound to pay money in consideration of 
something done or suffered by the other party, but they 
are not founded on actual promises. They only arise when 
one party has so conducted himself that the law says 
he must be bound as if he had made a promise, although 
in fact he has not. For instance, when A receives 
money belonging to B, the law may imply a promise 
by A to pay the money to B, though in fact B makes 
no such promise. 

Tacit Agreements. — The term "implied contract," or 
" implied promise," is also used in another sense, as 
equiyalent to tacit or inferred contract or promise — that 
is, a contract or promise which may be inferred, or ought 
to be inferred, from a transaction, " in order to give the 
transaction that effect which the parties must have 
intended it to have, and without which it would be 
futile." (1) In many business transactions the parties do 
not express in words all that they intend, and where 
from the nature of the transaction it is clear that they 
both intend the transaction to involve certain promises 
by one party or the other, such promises may be inferred. 
See further on this subject post. (2) 

In these cases there is an actual but unspoken 
promise inferred from circumstances. In the case of the 
implied contracts, in the stricter sense of the term, there 
is no actual promise, but the law treats the parties as if 
there were one. 

(1) See Bowen, L.J., in Lamb v. Evans, [1893] 1 Ch. 218, 229. 

(2) Arts. XVIII. and XIX. (Offer and acceptance). Chap. 
XII. (Conditions and Warranties), 
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Art. VII. — Agreement in Fact. 

An agreement in fact, or actual agreement, may 
be wholly expressed in one written document, 
signed by the parties, or may be concluded by 
offer and acceptance. 

Agreements in Writing. — Parties can only come to an 
agreement by the road of offer and acceptance. Before 
an agreement is arrived at there must be an offer or pro- 
posal by one party and an acceptance of that offer or 
proposal by the other, and there may be protracted 
negotiations consisting of proposals by one side and 
counter-proposals on the other. When the parties are 
finally agreed on all the terms of a contract, they 
may express the whole of those terms in a document, 
which is signed by the parties. That document then 
becomes the agreement. It is an agreement in writing. 
The original proposals and counter-proposals, and the 
negotiations leading up to the agreements, cease to be 
the evidence of the agreement, and the written agree- 
ment is taken to express everything that the parties have 
agreed to. 

A written agreement, however, is still a simple con- 
tract, and has no more efficacy at common law than any 
other simple contract, except that by the rules of evidence 
when once the terms of a contract have been reduced to 
writing, the writing alone can (subject to certain well- 
defined exceptions) be looked at to see what are the terms 
of the contract. 
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Sect. II.— CONSIDEEATION. 

Art. VIII. — When necessary. 

A promise which is not made by deed is not 
enforceable as a contract unless it is made for 
some valuable consideration. 

Note. — If by deed A promises to give B £50, B may 
enforce the promise as a covenant. 

If by word of mouth or in writing only A promises 
to give B £50, B cannot enforce the promise — it is not 
a contract. 

But suppose A promises to give B £50 if B will 
give to A a certain horse, then if B gives A the horse, 
it would be unjust if he could not compel A to pay 
over the £50 in return. The giving of the horse is said 
to be the consideration for A's promise — it is a benefit 
which A gets in return for his promise. And a mere 
promise by B may be a sufficient consideration for A's 
promise. For instance, suppose A promises to give B 
a horse in consideration of B's promising to pay A 
£50 a month hence. B has the benefit of a promise by 
A, in return for his promise to A. These promises 
being reciprocal, each is the consideration for the other, 
and either party is liable to be sued for the breach of 
his promise. Each party in consideration for giving an 
enforceable promise has acquired a right to enforce 
the promise made by the other. 

Though consideration is not necessary in the case of 
contracts under seal, there is usually a consideration in 
fact for such contracts. As we have seen, deeds often 
contain mutual covenants. The covenants entered into 
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by one party are the consideration for the covenants 
entered into by the other. And in a lease or convey- 
ance on sale of land the interest which the lessee or 
purchaser gets in the land by the lease or conveyance is 
the consideration for the covenants he enters into. 



Art. IX. — Consideration. 

A valuable consideration may consist either 
in some right, interest, profit, or benefit accruing 
to one party, or in some forbearance given, 
detriment or loss suffered, or responsibility 
undertaken, by the other. (1) 

Note. — This definition shows that the consideration 
need not be a benefit to the promiser. It is sufficient if 
there is a detriment or loss suffered, responsibility under- 
taken, or forbearance given by the promisee. Thus if A 
promises to give B £100 in consideration of B's forbear- 
ing to sue C, or in consideration of B's lending C money, 
in each of these cases there is a good consideration for 
A's promise to B, although A may derive no benefit or 
profit from the transaction. 

The ordinary contract of guarantee is of this nature. 
In consideration of A's lending B £100, C promises to 
repay the loan if B does not. Here C may derive no 
benefit, but A suffers detriment by parting with his 
money, and this is enough consideration to 'support C's 
promise, provided, as we shall see, that A lends the 
money at C's request. 

(1) See Currie v. Misa (1875), L. E. 10 Ex. 153, 162. 
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Art. X. — Executed and Executory Con- 
siderations. 

I. Consideration may be (a) executory or {h) 
executed at the moment of making the contract. 

An executory consideration is a promise to do 
or forbear or suffer in the future. 

An executed consideration is something actu- 
ally done, forborne, or suffered contemporaneously 
with the making of the contract. 

II. A past consideration, that is, something wholly 
done, forborne, or suffered before the making of 
the agreement, is generally insufl&cient to support 
a contract. 

Illusteations. 

1. A promises to marry B in consideration of B's promising 
to marry A. Here the consideration for A's promise is a promise 
by B. The consideration is executory. 

2. A goes into B's shop, is shown a watch, and puts it in his 
pocket, at the same time expressly or impliedly promising to pay 
the price. The consideration for his promise to pay is executed 
simultaneously with his promise. 

3. A ofEers a reward of £100 to any one who contracts influenza 
after having used a oarboUc smoke-ball for a fortnight. A's 
promise becomes an agreement as soon as it is accepted. (1) It is 
accepted by B's using- a carbolic smoke-ball for a fortnight. This 
is also the consideration for the promise. The consideration is 
executed simultaneously with the making of the agreement by the 
acceptance of A's promise. 

4. A promises to give B £100 in consideration of B's having 
already married his daughter. Here the consideration is past and 
insufficient. 



(1) See post, Art. XXVI., Oarlill v. CarboHc Smoke BaU Co., 
[1893] Q. B. 271. 
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Art. XL — Consict&co.tion must move from 
Promisee. 

The consideration must move from the 
promisee. That is, the consideration must be 
some benefit, right, interest, or profit, given by 
the promisee or procured by him, or some for- 
bearance, detriment, or loss suffered by him, or 
some responsibility undertaken by him. When 
the consideration does not move from the pro- 
misee, he is said to be a stranger to the 
consideration. (1) 

Note. — If A gives B money, or procures C to give B 
money, that is sufficient consideration to support a 
promise made by B to A. 

But if C gives B money without any intervention 
by A, that is no consideration for a promise by B 
to A. 

So, too, a promise by A to B is consideration for a 
promise by B to A. But a promise by A to B is not, 
unless made at Cs request, any consideration for a 
promise by C to A. 

Negotiable instruments. — There is an exception to the 
rule in the case of bills of exchange, cheques, and 
promissory notes. " Where value has at any time been 
given for a bill, the holder is deemed to be a holder for 
value as regards the acce2}tor and all parties to the bill 
who became parties prior to such time." (2) A draws 
a bill on B, payable to A's order — i.e. he requests 
B to pay money to A or any person to whom A 

(1) See Fleming- v. Bank of New Zealand, [1900] A. C. 577, 
where an exception to this rule was established. 

(2) Bills of Exchange Act, 1882, s. 27 (2) ; Munroe v. Bordier 
(1849), 8 C. B. 862. 
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shall order it to be paid. B "accepts the bill" — i.e. 
promises to pay the money. A then endorses the bill 
to C for value. That is to say, he writes his name on 
the back of the bill and delivers it to C, and thereby 
orders that the money shall be paid to C. C, in con- 
sideration of his so doing, pays A money. C is now the 
holder; and as value has been given for the bill he is 
deemed to be a holder for value as regards B (the 
acceptor), and B may be sued on his promise, although 
no consideration may have moved from him. He may 
have accepted the bill merely out of friendship for A. 

iLLUSIBiTIONS. 

1. "William promises Edward to work for Mm at certain wages, 
and in consideration of his (William's) leaving the amount of his 
wages in Edward's hands Edward undertakes to pay John £13. 
Here there is no consideration moving from John to support his 
promise. There is no promise by John as a consideration to 
support the promise on which- he relies. John neither suffers nor 
forbears, nor confers any benefit on Edward, so he cannot sue on 
the promise. (1) 

2. A, master of a ship, signs a contract on behalf of the ship- 
owners undertaking to carry and deliver cei'tain goods for B. 
This is the promise of the shipowners (not of the master personally), 
so it can be no consideration for a promise by B to pay to the 
master personally the freight, i.e. the remuneration for the 
carriage. (2) 

Akt. XII. — Executed Consideration. 

An executed consideration will not support a 
contract unless the benefit which the promisor 
derives or the detriment which the promisee 
suffers as the consideration of the contract has 
been derived or suffered by the request of the 
promisor, actual or implied. 

(1) Price V. Easton (1833), 4 B. & Ad. 433. 

(2) Repetto v. Millars Karri & Jarrah Forests Co., [1901] 
2 K. B. 306 ; Evans u. Hooper (1875), 1 Q, B. D. 45. 
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Note. — Thus, if A yoluntarily conveys land to B, not 
at B's request, though B derives benefit from the 
transaction, and A suffers loss, such a conveyance cannot 
be consideration for a promise by B to pay for the land. 

Illustrations. 

1. The plaintiff's uncle wrote' to him: "I am glad to hear of 
your intended marriage with E. N., and, as I promised to help you 
at starting, I am happy to tell you that I will pay you £150 yearly 
during my life, and until your annual income from your profession 
of chancery barrister shall amount to 600 guineas." The plaintiff 
married E. N. The uncle made default in paying the annuity, 
and the plaintiff sued his executors. Held, that the plaintiff had 
married E. N. by the implied request of his uncle, and that there 
was, therefore, consideration for the promise. (1) 

2. The Carbolic Smoke BaU Co. offered £100 to any one who 
contracted influenza after using a carbolic smoko ball for a fort- 
night. A used a carbolic smoke ball for a fortnight. This was 
the consideration for the promise. It was moved, by the request 
of the Carbolic Smoke Ball Co., as the offer to pay implies a 
request to use the smoke ball. (2) 



Art. XIIT. — Executory Considerations, 

A promise may be valuable consideration 
provided that : 

( 1 ) It is a promise whicb has some value in 
the eye of the law. 

(2) It is a promise capable of being enforced 
at law. 

(3) It is a promise made by the party seeking 
to enforce the contract, i.e. the party from whom 
the consideration must move. A promise made 
by a third party is not sufficient. 

(1) Shadwell v. ShadweU (1860), 9 C. B. N. S. 159. 

(2) CarliU V. Cai-bolic Smoke Ball Co., [1893] 1 Q. B. 256, 271. 
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(4) It is a promise to do or forbear or suffer 
something whicli tlie promisor is not already 
bound to do or forbear or suffer by contract with 
the other party, or by law. But a promise to 
do or forbear or suffer something which the pro- 
misor is already bound by contract with a 
third party may be valuable consideration, for 
a right is thereby acquired to enforce the doing 
of that which could otherwise only be enforced 
by the third party. 

Note. — A promise which is incapable of being enforced 
in law is obviously of no value, and therefore cannot be 
valuable consideration for a contract. Promises which 
are incapable of being enforced in law are those which 
are illegal (1) or impossible in law (2), or those which are 
so vague as to be unenforceable. 

The second requirement is that promises should 
be mutual. The right to sue must be correlative to the 
right to be sued. Mutual promises are consideration for 
one another. But if A promises B in consideration of 
B promising C, there is no mutuality, and so no contract 
between A and C, and neither can sue the other. " The 
consideration must move from the party entitled to sue 
on the contract. It would be a monstrous proposition to 
say that a person was a party to the contract for the 
purpose of suing upon it for his own advantage, and not 
a party for the purpose of being sued." (3) 

If A is bound by contract with B to do work for B 
for £100, a subsequent promise by A to do the same work 
gives B no additional rights against A, and therefore 
cannot be valuable consideration for a promise by B to 

(1) See Arts. CXXXV., CXXXVI.,i)ost 

(2) See Chap. VIL, i30s<. 

(3) Per Crompton, J., in Tweddle v. Atkinson (1861), 1 B. & S. 
393. 
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pay an extra £50. So, too, if A is bound, not by contract, 
but by some general law, A's promise to do what he is 
bound to do cannot benefit B. 

But if A is only bound by contract to C, it may be 
of benefit to B to have A's promise to him. It enables 
him to enforce a duty which C might not wish to 
enforce. Hence a promise by A to B to perform his 
contract with C is sufficient consideration for a promise 
by B to A. (1) 

Illtjsteations. 

1. A father pi-omised not to sue his son on a promissory note. 
The only consideration alleged was a promise by the son to cease 
complaining' of the distribution the father had made of his property. 
The father thereby acquired no enforceable right (the pi'omise not 
being of such a nature that it could be enforced), and the son gave 
up nothing. There was no valuable consideration for the father's 
promise. (2) ' 

2. A, B, C and D, members of a mutual insurance association, 
agreed together to pay certain sums of money to E as contribu- 
tions to a mutual insurance fund. E was the manager of the 
association, but undertook no liability to A, B, C, or D. E sued A 
for his contribution. There was no consideration for A's promise 
to pay E. (3) 

3. A promises to pay C £100 in consideration of B promising 
to pay C a Kke sum. There is a contract between A and B, the 
mutual promises being consideration for one another. But there is 
no consideration as between A and C, or B and C, since C makes no 
promise to either of them. (4) 

4. A was possessed of a farm value £196, which he wanted to 
divide between B and C. It was agreed that in consideration of A 
handing over to B the possession of the farm, B should pay C £98. 
There was no consideration moving from C to B, so C could not sue 
B on his promise to pay C £98. (5) 

5. The plaintiff was married to the daughter of William Guy. 
In order to make provision for the plaintiff and his wife, Guy pro- 
mised the plaintiff's father to pay the plaintiff £200 in consideration 

(1) See ShadweU v. Shadwell (1860), 9 C. B. N. S. 159. 

(2) White V. Bluett (1853), 23 L. J. Ex. 36. 

(3) Evans v. Hooper (1875), 1 Q. B. D. 45. 

(4) See Bentley v. Mackay (1862), 31 Beav. 143. 

(5) McCoubray v. Thomson (1868), 2 Ir. R. C. L. 226. 
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of the father paying the plaintiff £100, and they agreed that 
the plaintiff should be entitled to sue for those sums. Guy did 
not pay, and the plaintiff sued his executor after his death. But 
the plaintiff failed, as there was no consideration for Guy's promise 
moving from the plaintiff. (1) Note, that the plaintiff did not 
marry Guy'.s daughter at the request of Guy, so that the plaintiff 
could not set up his marriage as the consideration for the promise 
as in ShadweU v. Shadwell. 

6. A tenant covenanted by his lease to repair the premises. 
At the end of the term he left the premises out of repair. He was 
therefore under a legal obligation to the landlord to repair. 
The landlord then promised to forbear taking proceedings for three 
months in consideration of the tenant's i-epairing within that time. 
The only consideration for the promise being the doing of what the 
tenant was already bound by his covenant to do, the promise to 
forbear was made without valuable consideration. (2) 

7. A seaman agreed to serve throughout a voyage at £5 a 
month, and undertook to exert himself to the utmost to bring the 
ship to port in the emergencies that might arise. Two of his 
fellow seamen deserted, and the master thereupon agreed with those 
who remained faithful (including the plaintiff) that they should 
have the wages of the deserters divided among them. As they 
performed no duties, and undertook no duties, beyond those to which 
they were bound under their original contract, there was no 
consideration for the promise of the extra remuneration. (3) 

8. The plaintiff and other mariners agreed to serve on the 
Mohile on a voyage from Liverpool to Port Philip in Australia, 
and thence to any port in the Indian or Cliina seas, and until her 
return to the United Kingdom, at £3 per month. At Port PhUip 
seventeen of the crew deserted, and the ship was left with only 
nineteen. With such a small crew she was not seaworthy, and the 
plaintiff would have been justified in refusing to go to sea in her. 
As an inducement to him to do so the master promised to pay him 
£40 in addition to his wages, "provided he assisted in taking ship 
Mobile from this port to Mobile with a crew of nineteen hands." 
Here the consideration for the promise to pay extra wages was the 
doing something which the plaintiff was not bound by his original 
contract to do, and was sufficient. (4) 

(1) Tweddle v. Atkinson (1861), 1 B. & S. 393. 

(2) Bayley v. Homan (1837), 3 Bing. N. C. 915. 

(3) Stilki>. Myi-iok (1809), 2 Camp. 317, 11 R. R. 717 ; followed 
in Harris v. Carter (1854), 3 E. & B. 559. 

(4) Hartley v. Ponsonby (1857), 7 E. & B. 872. 
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9. A witness is subpoenaed to attend a civil trial. He is 
entitled in law to be paid conduct money and an amount for his 
expenses and loss of time ; and is bound to attend and give 
evidence if those sums are paid. A promise to pay him anything 
beyond, in consideration of his attending, would be void for want of 
consideration. (1) 

10. A had contracted with B to deliver coals to C. C promised 
A to unload the coals at a certain rate from the ship delivering 
them in consideration of A's delivering the coal to him, C. 
Although the consideration was only the doing of something which 
A was already bound by contract with B to do, nevertheless, it was 
sufficient consideration for C's promise. For B might not have 
chosen, or might not have been able to enforce A to perform his 
contract. It was a benefit to C to be able to get the right to 
enforce it himself, and this benefit was the consideration for his 
promise. (2) 



Art. XIV. — Adequacy of Consideration. 

A consideration must be of some value, but 
need not be equivalent or adequate to the 
promise. 

Note. — The Court will not inquire into adequacy of 
consideration. The result of so doing would be that no 
contract would be enforceable unless the Court was of 
opinion it was a fair and reasonable bargain. The 
minutest consideration is enough provided it has some 
value in the eye of the law. But a merely sham considera- 
tion, one which is only of apparent value, is not enough. 
This principle i.«i best illustrated by agreements in 
discharge of existing liabilities. Suppose A owes B £100. 
B presses for payment, and A makes excuses. Finally 
A offers to pay £90 down, in full settlement. B accepts. 
B can then sue for the unpaid balance of £10. His 

(1) CoUins V. Godefroy (1831), 1 B. & Ad. 950, 35 R. R. 496, as 
explained in Chamberlain v. Stoneham (1889), 24 Q. B. D. 113. 

(2) Sootson V. Pegg (1861), 6 H. & N. 295. 
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promise to accept £90 in settlement of a debt of £100 is 
really a promise to forego his claim to the odd £10. 
And there is no consideration. All he gets is immediate 
payment of £90— but he is entitled to that anyhow. 
But now suppose A's debt is payable infutwo, say it is 
£100 payable next week, and B offers £10 down. If A 
takes this, there is consideration for his giving up the 
odd £90, viz. his getting the £10 a week sooner than he 
is entitled to it. (1) 

Illustrations. 

1. An uncle promises his nephew an annuity of £150 in con- 
sideration of the nephew marrying the lady of his choice. The 
nephew accordingly marries her, and his doing so is sufficient con- 
sideration for the uncle's promise ; for by marrying he incurs 
responsibilities and changes his position. Moreover, the uncle may 
derive some benefit in that his desire to see his nephew settled has 
been satisfied. (2) 

2. The defendants promised £100 to any person who contracted 
influenza after having used a carbolic smoke baU by applying it to 
his nostrils three times daily for two weeks. The consideration 
fot the promise is either (a) the inconvenience suffered in using 
the carbolic smoke baU thrice daily for a fortnight, or (6) the 
indirect benefit which the defendants would derive from the 
increased sale of smoke balls. (3) 

3. The defendants promised to accept three bUls whereon they 
would incur liabilities amounting to nearly £10,000, if the plaintiff 
would give up a certain document by which the defendants 
purported to guarantee to the plaintiff repayment of £10,000 
advanced by the plaintiff to a third person. The document was 
given up and turned out to be of very doubtful value in law. The 
defendants were, nevertheless, held liable on their promise, on the 
o-rotind " that the paper on which the guarantee was written was 
given up ; and that the actual suri-ender of the possession of the 
paper to the defendant was a sufficient consideration, without 
reference to its contents." (4) 

(1) For further illustrations see Art. CLXI., "Accord and 
Satisfaction."' 

(2) ShadweU v. Shadwell (1860), 9 C. B. N. S. 159. 

(3) CarliU v. Carbolic Smoke Ball Co., [1893] 1 Q. B. 256, 271. 

(4) Haigh v. Brooks and Brooks v. Haigh (1840), 10 A. & E. 309, 
323, 50 R. R. 399. 
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4. A promise hj the defendant that, in consideration that the 
plaintiff would go to a certain place for the purpose of marrying 
him, he would marry the plaintiff, is good. Her going there is 
sufficient consideration. (1) 

5. A husband having been divorced by his wife,' was ordered 
by the Court to pay her £40 a year, by monthly instalments as 
permanent maintenance. The wife married again, and she and her 
husband, in consideration of £10 paid to them by the divorced 
husband, agreed to give up all claims in respect of the payments 
directed by the Court. At that time the payments were in arrear 
to the amount of £16. The agreement therefore amounted to a 
promise to give up £16 actually owing, in consideration of a 
payment of £10. There was no consideration. If there had been 
no arrears there would have been some consideration — viz. the 
benefit of £10 down in Ueu of a larger sum payable in future by 
monthly instalments and of uncertain duration. (2) 



Art. XV. — Forbearing to Sue. 

If a litigant, or intending litigant, bond fide 
forbears his right to litigate a question of law 
or fact which it is not vexatious or frivolous to 
litigate, his forbearance is valuable consideration 
— for he gives up something of some value. But 
the forbearing to prosecute a claim which the 
person forbearing knows must fail, is no considera- 
tion. The test is not whether the claim given 
up is good in law, but whether it is a bond, fide 
claim. (3) 

Illtjsteations. 

1. The plaintiff alleged that certain money was due to him from 
the Government from Honduras, and was about to take proceed- 
ings to enforce payment. The defendant, in consideration that the 

(1) Harvey v. Johnson (1848), 6 C. B. 295. 

(2) Underwood v. Underwood, [1894] P. 204. 

(3) Per Bowen, L.J., in Miles v. New Zealand Alford Estate 
Co. (1886), 32 Ch. D. 266, 291. 
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plaintiff would forbear for an agreed time from taking proceed- 
ings, promised to deliver to the plaintiff certain debentures. The 
plaintiff's forbearance was held to be valuable consideration for the 
defendant's promise, as his claim was bond fide, although no money 
was actually due to him from the Government of Honduras. (1) 

2. A promised to pay B money in consideration of B's forbearing 
to proceed with an action against A. B had no cause of action, and 
was bound to fail if he went on, and he knew this. B's promise to 
forbear was, therefore, no consideration in law for A's promise. 
" It was no benefit to the defendant (A) and no detriment to the 
plaintiff (B). Costs are considered by the law a sufficient indemni- 
fication for a defendant who is sued, where there exists no cause of 
action ; consequently the defendant, in contemplation of law, derives 
no benefit from a stay of proceedings." (2) 



Art. XVI. — Voluntary Undertakings. 

If a person undertakes to perform a voluntary 
act he is not liable in an action for breach of con- 
tract if he neglects to perform it ; but he may 
be liable for loss caused by his negligence in 
performing it. (3) 

Note. — If A undertakes without reward to do a 
service for B, as to carry his goods or invest his money, 
or to build a house for him, there is no consideration for 
A's undertaking — so A cannot he sued if he fails to carry 
it out. (4) 

But if he performs the work, he is bound to take 
reasonable care to do it properly. If goods are entrusted 
to a carter to be carried gratuitously, the carter becomes 
a bailee, and an action lies against him if by his negli- 
gence the goods are lost or damaged. (5) The action is 

(1) Callisher v. Bischoffsheim (1870), L. E. 5 Q. B. 449. 

(2) Wade v. Simeon (1846), 2 C. B. 548, 69 R. R. 523. 

(3) Coggs V. Bernard (1704), 2 Lord Raym. 909, 1 8m. L. C. 

(4) Elsee v. Gatward (1793), 6 T. R. 143. 

(5) Coggs V. Bernard, supra. 
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in substance an action of tort, the duty being one which 
arises apart from contract, by reason of the relation of 
bailor and bailee. (1) 

And on similar ground if one person gratuitously 
undertakes to invest money or build a house for another, 
and the money is entrusted to him for that purpose, or, 
the house is built by him, he is liable in an action for 
negligence if the person for whom the work is done 
suffers damages by his not using proper care in perform- 
ing his undertaking. (2) 

Actions of this kind might formerly have been framed 
either in tort or in contract upon an implied promise to 
use care in consideration of the goods or money being 
entrusted to the defendant, (3) but they seem to be in 
substance actions for negligence, i.e. for breach of a duty 
arising from the relationship of the parties apart from 
contract, and so actions of tort. 

Illustrations. 

1. A undertakes gratuitously to carry for B some hogsheads of 
brandy. By A's negligence in carrying them, one of the casks is 
staved and a c[uantity of brandy lost. A Is liable in tort. (4) 

2. A employed a carpenter (not for reward) to repair a house 
before a given day. The defendant accepted the employment, but 
did not perform the work, whereby the walls of A's house fell 
down. The carpenter was not liable for not doing the work. (5) 

3. A oofEee-house keeper gratuitously took charge of the plaintiff's 



(1) Turner v. Stallibrass, [1898] 1 Q. B. 56. 

(2) Whitehead v. Greetham (1825), 2 Bing. 464, and see Elsee 
V. Gatward, supra. 

(3) Brown v. Boorman (1844), 11 CI. & F. 1, 65 R. E. 1 ; and see 
Doorman v. Jenkins (1834), 2 A. & E. 256, 41 K. R. 429. 

(4) Coggs V. Bernard (1704), 2 Lord Raym. 909, 1 S. L. C. 

(5) Elsee v. Gatward (1793), 6 T. R. 143. 
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money and lost it by his negligence. The plaintiff sued for 
breach of a promise to take care of the money in consideration of 
its being entrusted to him, and succeeded. (1) 



Art. XVII. — Past Consideration. 
A consideration which is wholly executed is 
suflficient to support a subsequent promise in the 
following cases : 

(1) Where the executed consideration consists 
of an existing debt or liability legally enforceable, 
or which might be legally enforced if the remedy 
were not taken away by some positive rule of 
law like the Statute of Limitations. But an exist- 
ing obligation of a merely moral character is not 
enough. 

(2) AVhere the consideration was executed by 
the express request of the promisor. 

The general rule is that a past consideration is no 
consideration, and the rule is more easy to understand 
than the exceptions. If I promise A £50 in consideration 
of his now giving me a horse, the consideration for my 
promise is a present consideration, executed at the time 
of, hiot not before, the promise. If I promise B £50 in 
consideration of his having given me a horse last week, 
there is no consideration for my promise. I get nothing 
in return, nor does B suffer anything in consideration for 
my promise. I have ah-eady got the horse, and my 
promise is purely voluntary. 

The exceptions to the rule are highly technical, and 
more or less controversial. It is not necessary to discuss 
them fully here. 

(1) Doorman v. Jenkins (1834), 2 Ad. & E. 266 ; 41 E. E. 429. 
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As to the first, this is a rule by which consideration is 
found for a certain class of promises for which there is in 
fact no consideration, but which ought to be enforced. 

A owes B £50. B allows six years to go by without 
suing A. If B now sues, A has a good defence by the 
Statute of Limitations. But if A has, within six years of 
action brought, acknowledged the debt and promised to 
pay, it is thought desirable that B should have a right 
of action. He cannot sue on the original debt ; so he 
sues on the subsequent promise — and, in order that he 
may not be defeated, the law says the pre-existing debt, 
even though not enforceable, is sufficient consideration 
for the promise. So again, if A, being indebted to B, 
gives B a cheque or promissory note for the debt, it 
seems absurd to say that there is no consideration for the 
cheque or note. So the existing debt is said to be the 
consideration. (1) Accordingly the Bills of Exchange 
Act, 1882, declares that valuable consideration for a 
bill may be constituted by " an antecedent debt or 
liability." (2) But the debt must be a legal debt or 
liability, not a mere moral obligation to pay money 
arising from gratitude for services rendered; it must 
be one which can be enforced, or could be but for the 
Statute of Limitations. 

The second exception is very doubtful. It was held 
in the leading case of Lampleigh v. Brathwait (3) that " a 
courtesy moved by a previous request" is sufficient 
consideration for a promise, i.e. that if A expressly 
requests B to do work and B does it, and then A 
promises B payment, B's work done at A's request is good 
consideration for A's subsequent promise to pay. Some 
eminent writers have expressed doubt whether this rule 

(1) Currie v. Misa (1875), L. K. 10 Ex. 153. 

(2) 45 & 46 Yiet. c. 61, s. 27. 

(3) (1615), Hobat 105. 
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can still be recognized as law, whilst others regard the 
leading case as still an authority. (1) A plaintiff suing in 
respect of a similar transaction now would probably rely 
on the promise to pay a reasonable remuneration which 
would be implied from the request to do the work, and 
would give in evidence the subsequent promise by the 
defendant as evidence that the sum promised is a 
reasonable sum ; or as a positive agreement between the 
parties to treat that as a reasonable sum— the plaintiff 
giving up his right to contend for more in consideration 
of the defendant giving up his right to claim to pay less. 
And in this way the plaintiff would probably succeed 
without having to argue the vexed question of Lampleigh 
V. Brathwait. (2) 

Illusikations. 

1. Plaiatifi alleged that in consideration that he had bought a 
horse of the defendant for a certain price, the defendant warranted 
that it was free from vice, i.e. had promised that it was free from 
vice. Held, there was no consideration for the promise, as it was 
made after the sale. If the promise had been made before or at 
the time of the sale, the sale would have been the consideration for 
the promise. (3) 

2. Defendant seduced plaintiff, and induced her to cohabit with 
him. They then agreed to discontinue the immoral connection 
and live apart ; and defendant, in consideration of the injury he 
had done the plaintiff, promised to pay her an annuity of £60, 
which he failed to pay. In an action to recover arrears of the 
annuity, it was held that the plaintiff had no cause of action : (1) 
The consideration was a past consideration ; (2) the moral obliga- 
tion to compensate the plaintiff was not enough to support the 
promise. Wightman, J., said : " A precedent moral obligation not 
capable of creating an original cause of action wiU not support an 
express promise." (4) 

(1) See notes to Lampleigh «. Brathwait in 1 Smiths, L; C. 

(2) See per Erie, C.J., in Kennedy v. Brown (1863), 13 
C. B. N. S. 677 ; 740, per Bowen, L. J., in In re Casey's Patents 
[1892], 1 Ch. 104, 116. 

(3) Roscoria v. Thomas (1842), 3 Q. B. 234, 61 E. E. 216. 

(4) Beaumont v. Eeeve (1846), 8 Q; B. 483, 70 E. E. 552. 
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' 3. A is indebted to B on a simple contract debt. The debt is 
more than six years old, and therefore the Statute of Limitations 
would be a good defence if B sued A. A promises to pay the debt. 
A can be sued on this promise. The existing debt is good con- 
sideration for the promise to pay. (1) 

4. A is iadebted to B. A gives B a cheque for the amount, or 
part thereof. There is good consideration for the cheque. (2) 

5. A is indebted to B in a sum exceeding £2000. A is the 
holder of a cheque for £2000, drawn in his favour by C in payment 
of a debt from C,to A. A endorses the cheque to B. There is 
good consideration for the endorsement of the cheque by A to B. (3) 

6. A, for the benefit of a female infant orphan (whose guardian 
he was), voluntarily spent money for her maintenance and educa- 
tion and in the management and improvement of her land, and 
borrowed money on a promissory note for that purpose. When 
the infant came of age she promised A that she would pay the 
note. She then married the defendant, and he also promised to pay 
the iwte. There was no consideration for defendant's promise. 
Though he had derived benefit from the expenditure, and was 
xinder a moral obligation to A, there was no consideration for his 
proinise to discharge that moral obligation. (4) 

7. The defendant having feloniously slain one Patrick Mahune, 
requested the plaintifi: " to labour and do his endeavom- to obtain 
his pardon from the king." The plaintiff accordingly rode from 
London to Eoyston and back, and then to Newmarket and back, to 
obtain the King's pardon. Thereafter, the defendant promised the 
plaintiff to pay him £100 for his services. The jury gave the 
plaintiff a verdict. 

Held that, as the plaintiff's services were not a mere voluntary 
courtesy, but were a courtesy moved by a previous request, there 
was sufficient consideration for the promise, and he was entitled to 
judgment. (5) 

(1) See post, Chap. XVII., " Statute of Limitations." 

(2) Bills of Exchange Act, 1882, s. 27. 

(3) lb., and Currie v. Misa (1875), L. E. 10 Ex. 153. 

(4) Eastwood v. Kenyon (1840), 11 A. & E. 438, 52 E. E. 400- 

(5) Lampleigh v. Brathwait (1615), Hob. 105. 
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Sect. III.-,AGEEEMENTS BY OFFER AND 
ACCEPTANCE. 

Art. XVIIL— How Made. 

Offer and acceptance may both or either be by 
written or spoken words or by conduct. Any 
words or conduct, from which an offer by one 
party and an acceptance of that offer by the 
other party may be reasonably inferred, are 
sufl&cient to constitute an agreement by offer 
and acceptance. 

Noie. — Agreements which maybe inferred from conduct 
must not be confused with implied agreements. In the 
case of an implied agreement, there is no agreement at 
all — only a relation of the parties which in law is treated 
as equivalent to an agreement. But where an agreement 
is inferred from conduct, an actual agreement, i.e. a con- 
sent of two minds, is necessary. If A makes a bid at an 
auction, though he only mentions a figure or makes a sign, 
he thereby offers to buy for the amount of the bid. If 
the auctioneer drops his hammer on the table, his conduct 
is an acceptance of A's offer as clearly as if he had said 
" I accept your offer." (1) There is an actual agreement 
of the two minds, by the auctioneer to sell and by the 
bidder to buy, at the price named or indicated. So, too, 
if A orders goods from B, a tradesman, and B delivers 
the goods to A, there may be inferred from A's conduct 
in ordering the goods an offer to pay for them, and from 
B's delivering them an acceptance by him of A's offer. 
Here there is not an implied contract, but an actual 
agreement between the parties shown by their respective 

(1) Payne v. Cave (1789), 3 T. K. 148, 1 R. K. 679. 
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conduct. It would be for a jury to say whether in fact 
there was such an agreement, and there might be 
circumstances, such as the conduct of the parties in 
previous transactions, which would enable a jury properly 
to say that no promise to pay could be inferred from A's 
conduct in ordering the goods, as, for instance, if for any 
reason B had been in the habit of supplying the like 
goods to A on request gratuitously. If no agreement in 
fact is to be inferred from their conduct, there is no 
contract between A and B. 

Again, if a shopman exposes goods on his counter, 
and another person comes into the shop and takes away 
some of the goods, a contract to pay for the goods may 
well be inferred from the conduct of the parties. A jury 
might properly find that the shopman by his conduct 
offered to sell the goods to any one who would buy, and 
that the person taking the goods, by his conduct accepted 
the offer. 

If that is in fact the nature of the transaction, there 
is an actual agreement for sale and purchase of the 
goods. But circumstances may show that the person 
taking the goods does not intend to pay for them. He 
may take them feloniously, intending to steal them. If 
that is his state of mind, there is no agreement. It would 
be for a jury to say whether in fact the conduct of 
the parties showed that there was an agreement 
by one to sell and the other to buy, or whether in 
fact there was no agreement, but merely a felonious 
taking by one party against the will of the other. 
Agreements which are to be inferred from conduct are 
sometimes called tacit agreements, as opposed to express 
agreements. 
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Art. XIX.— Offer. 

An offer may be made : 
(a) to a particular person, or 
(5) to any person belonging to a particular 
class or answering a particular description, or 

(c) to persons generally. 

An offer made to a particular person can only 
be accepted by that person. 

An offer made to any 'person belonging to a 
class or answering a description may be accepted 
by any one belonging to that class or answering 
that description. 

An offer made generally may be accepted by 
any one. 

Illustrations. 

1. A offers to sell goods to B. C cannot accept tlie offer so as 
to make a contract between himself and A. (1) 

2. Defendant ordered fifty feet of leather hose of Brocklehnrst. 
Boulton had eai-Ker in the same day bought Brocklehurst's business, 
of which he had been manager. Boulton purported to accept the 
order, and supplied the hose. No contract. (2) 

3. A offers to pay a sum of money to every original shareholder 
of a certain association. B becomes a shareholder by purchase. 
Not being one of the class to whom the offer is made, he cannot 
accept the offer. (3) 

4. An insurance company made an offer to any one who should 
become the charterer of a certain vessel {i.e. who should enter into 
an agreement with the owner of the vessel for the hire of its 
services for the voyage) to insure the cargo at a certain rate. B 

(1) Hardman v. Booth (1863), 1 H. & C. 803. 

(2) Boulton V. Jones (1857), 2 H. & N. 664. 

(3) Gerhard v. Bates (1863), 2 E. & B. 476, as explained in 
CarKLL v. Carbolic Smoke BaU Co., [1896J 1 Q. B. 256, at pp. 265 
and 271. 
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became the charterer of the vessel, and accepted the company's 
offer. There was a contract between B and the company for the 
insurance of the cargo. (1) 

5. A company offered by advertisement to pay £100 to any 
person who should contract influenza after using a oarboHc smoke 
ball for a fortnight. G accepted the offer. There was a good 
contract. (2) 

6. Owners of a public-house advertised it for sale by auction, 
under conditions providing that the highest bidder should be the 
purchaser. This was an offer to sell to the highest bidder. The 
plaintiff was the highest bidder and accepted the offer. Tliis 
constituted a contract to sell to him. (3) 



Art. XX. — Continuing Offers. 

1. An offer remains open until (a) it has 
been accepted, or {b) it has been refused, or (c) 
it has been revoked and the revocation has been 
communicated, or (d) it has lapsed. 

2. An offer may be accepted at any time 
whilst it remains open. 

jslote. — If an offer is made without any statement as to 
the time within which it is to be accepted, it is a continu- 
ing offer and may be accepted at any time until it has been 
refused, or revoked, or lapsed. But if an offer has once 
been refused it ceases to exist as an offer, and the party 
to whom it is made cannot by acceptance convert it into 
an agreement. But of course the offeror may renew the 
offer, i.e. in effect, make a new offer in the same terms as 
the original offer. An offer may, however, come to an 
end by being withdrawn (see Art. 21). And the party 
making an offer may declare that it is only to continue 
for a limited time. If he does so, it comes to an end 

(1) Bhugwandass v. Netherlands Insurance Co. (1888), 14 

A. C. 83. 

(2) CarliU v. Carbolic Smoke BaU Co., [1893] 1 Q. B. 256. 

(3) Johnston v. Boyes, [1899] 2 Ch. 72. 
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without any act on his part when that time has expired. 
(See Art. XXII.) 

Illustrations. 

1. W offered to supply stores to the plaintiffs for a period of 
twelve months at certain fixed prices, in such quantities as the 
plaintiff's store-keeper mig-lit order from time to time. This was a 
continuing offer, or series of offers, for twelve months which (unless 
revoked previously) might he accepted at any time within that 
period hy the plaintiff's store-keeper ordering stores. (1) 

2. On the 18th June, V, hy letter on behalf of a railway com- 
pany, made an offer to W (on behalf of a canal company) to pay 
£100 a year to the canal company for certain considerations. On 
the same day V and W met and discussed the offer, and W finally 
rejected the offer. On the 20th June W changed his mind, and 
wrote accepting the offer. Held, that it was too late to accept the 
offer after it had been refused. (2) 



Art. XXI. — Revocation of Offer. 

1. An offer may be revoked at any time 
before it is accepted. (3) 

2. An offer may be revoked either by express 
words or by conduct showing an unequivocal 
present intention to revoke. (4) 

3. Revocation takes effect from the time 
when it is actually communicated to the person 
to whom the oflfer is made. (5) 

4. When an offer is withdrawn by letter it 
is revoked from the time when the letter is 
received, not from the time when it is posted. (5) 

(1) Great Northern Railway Co. v. Witham (1873), L. R. 
9 C. P. 16. 

(2) Sheffield Canal Company v. Shefiield, &c., Rotheram Rail- 
way Co. (1841), 3 Rail. Gas. 121. 

(3) Routledge v. Grant (1828), 4 Ring. 653, 29 R. R. 672. 

(4) Dickinson v. Dodds (1876), 2 Ch. D. 463., 

(5) Byrne v. Van Tienhonen (1881), 5 C. P. D. 344. 



REVOCATION OF OFFER 39 

Note. — Suppose an offer made by advertisement, 
which may be accepted by any one. How is such an 
offer to be effectually revoked ? Is a public announce- 
ment sufficient ? One of the persons to whom the offer 
is niade accepts it, without having had the withdrawal 
communicated to him. It would seem that there is a 
binding contract — but see Pollock on Contract (7th Edn. 
p. 22). 

Illtjsteations. 

1. The defendant ofEei-ed to purchase a house and to give the 
plaintiff six weeks for a definite answer. Before the six weeks 
expired the defendant withdrew his offer. Held, he was entitled 
to do so "tin both parties are agreed either has a right to be off." 
It made no difference that the plaintiff, relying on his intention to 
accept the offer, had gone to expense in procuring another house 
in the place of the one he expected to sell. He should have 
accepted the offer befoi'e inoxirring expense. (1) 

2. On the 10th of June Dodds made to Dickinson an offer to 
sell him a dwelling-house for £800 ; " This offer to be left over 
until Friday, 9 o'clock a.m., 12th of June." 

On the 11th of June Dodds entered into a contract to seE the 
house to AUen. Dickinson heard of this from one Berry on the 
same afternoon. He nevertheless handed Dodds an acceptance of 
the offer at a few minutes before 9 a.m. on the 12th. Dodds said, 
" You are too late. I have sold my property.' 

Dodds, by entering into a contract to sell to AUen, showed an 
unequivocal intention to revoke his offer to sell to Dickinson. 
This revocation was communicated by Berry to Dickinson before 
Dickinson had accepted. There was therefore no contract between 
Dickinson and Dodds. (2) 

3. On October 1st defendants wrote from Cardiff to plaintiffs 
at New York, offering goods for sale. The plaintiffs received the 
offer on the 11th, and accepted by telegram on the same day, and by 
letter on the 15th. On the 8th of October the defendants posted 
to the plaintiffs a letter withdrawing the offer. This was not 
received till the 20th. As the offer had been accepted before the 
withdrawal was communicated, there was a binding contract. Post- 
ing a letter of withdrawal is not a communication of revocation. (3) 

(1) Grant v. Routledge (1828), 4 Bing. 653, 29 E. R. 672. 

(2) Dickinson v. Dodds (1876), 2 Ch. D. 463. 

(3) Byrne v. Van Tienhoven (1880), 5 C. P. D. 344. 
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Aet. XX it. — Lapse of Offer. 

An offer lapses : 

[a) By the death of the offeror, (1) or of 
the person to whom the offer is made ; (2) 

{b) If made for a limited time, after the 
expiration of- that time ; (3) 

(c) If not made for a limited time, after the 
expiration of a reasonable time. (4) 

Note. — Offers are often made for a limited time. The 
party making the offer may say that it is to be accepted, 
if at all, within a specified time. A person selling goods 
which fluctuate in price may offer to sell at a particular 
price if the offer is accepted promptly, but may wish to 
guard himself from being compelled to sell at that price 
if the offer is accepted a fortnight later, when the market 
price may have risen. So if A says to B " I give you 
the refusal of such a property at £750 for fourteen 
days," (3) this means that A offers the property to B at 
that price, and that the offer is one which is only to 
continue open for fourteen days. 

The effect of fixing a time for acceptance is merely to 
fix a time beyond which the offer shall not ie accepted; it 
does not compel the offeror to keep the offer open during 
the whole time fixed. Notwithstanding the fixing of 
such a time, the offeror may revoke his offer before the 
expiration of that time. 

The party making an offer may, however, bind him- 
self by agreement for consideration to keep an offer open 
for an agreed time. A may offer to sell property to B at 

(1) See MeUish, L.J., in Dickinson v. Docld (1876), 2 Ch. D. 
463, 474. 

(2) Duffs Executors' case (1886), 32 Cli. D. 301. 

(3) See Henthorne v. Eraser, [1892] 2 Cli. 27, post. p. 47. 

(4) See Illustration 2. 
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a certain price. B may say he wants a week to consider 
the offer, and he will give A £5 to give him the refusal 
of the property for a week. If A accepts this offer there 
is a binding contract by A to keep his offer open, and if 
before the expiration of the week A sells the property to 
C, B may sue A for damages for breach of his contract to 
keep the offer open. 

Offers which the offeror binds himself for valuable 
consideration to keep open for a specified time are called 
in the City " options." 

On the Stock Exchange, " options " are well known — 
they are contracts by which one party acquires the right 
to accept an offer of the sale or purchase of stock at some 
future date at an agreed price. (1) So, too, company 
promoters often acquire "options" to buy land, which 
they may use if the company is successfully promoted — 
and they may give to persons who assist them in promot- 
ing the company " options " to buy shares at a reduced 
price if the company comes into existence. Such 
" options " if given for valuable consideration may be 
enforceable as contracts. 



Illustrations. 

1. A company made an offer to Duff of some shares in exchange 
for shares in another company. Duff died. His executors pur- 
ported to accept the offer. Held, that the offer lapsed by the 
death of Duff and could not be accepted by his executors. (2) 

2. On June 8th A applied for shares in a company. On 
November 23rd the company accepted his offer. The Court held 
that the allotment must be made within a reasonable time, and that 
the interval from June to November was not reasonable. (3) It 
must not be assumed from this case that an interval of five or six 

(1) See Buitenlandsche Bank Vereeniging v. Hildesheim, (1903) 
19 T. L. R. 641. 

(2) Duff's Executors' case (1886), 32 Ch. D. 301. 

(3) Eamsgate Hotel Co. v. Monteflore (1866), L. R. 1 Ex. 109. 
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months would in all circumstances be an unreasonable time, or that 
a much shorter time might not in some circumstances be enough 
for a jury to find that an offer had lapsed. 

Art. XXIII. — Acceptance must he unqualified. 

Acceptance must be an absolute and unqualified 
acceptance of all the terms of the offer. 

Note. — If A makes an offer to B, B may at once 
accept or reject it ; but lie may do neither of these. He 
may say he will accept it in some altered form, or subject 
to some condition. By doing so he does no more than 
make a counter-offer, which A in his turn may accept 
or reject. Again A may say he will accept B's counter- 
offer if further modified. This is a fresh offer by A ; 
and it then again lies with B to accept or reject or make 
another counter-offer. But until one party has in un- 
qualified terms and without the addition of any condition 
accepted an offer still open for acceptance, i.e. until the 
two minds are at one, there is no agreement. As soon 
as this point has been reached, there is a complete agree- 
ment, and it is then too late for the other party to recede 
or to try to modify his offer or acceptance as the case 
may be. 

IlLtrSTEATIONS. 

1. M advertised an estate for sale and thereby invited offers. 
H made an offer in writing to purchase at a certain price. M's 
solicitor wrote to H : " Mr. M has authorized us to accept the offer, 
subject to the terms of a contract being arranged between his 
solicitor and yourself. Mr. M requires a, deposit of from £1200 
to £1500 and the purchase to be completed at Midsummer Day 
next." This was not an absolute and unqualified acceptance. It 
was a conditional acceptance, and new terms were introduced which 
were never accepted. (1) 

2. Defendant offered to purchase a house upon certain terms, 
' possession to be given on or before 26th July.' Plaintiff agreed 

(1) Honeyman v. Marryatt (1857), 6 H. L. C. 112, 
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to the terms, but said he -would give possession on the 1st of August. 
Held, no acceptance of defendant's ofEer. (1) 

3. Defendant offered to buy plaintiff's mare if warranted sound 
and quiet in harness. Plaintiff agreed to the price, and agreed to 
warrant the mare " sound and quiet in double harness." This was 
not an acceptance of the offer made. (2) 

4. A ordered of B ten hogsheads of claret. B sent fifteen Logs- 
heads. This was not an acceptance by perfonning the offer. A's 
offer was for ten. B could not perform the contract by sending a 
larger number without specifically appropriating ten of them to the 
contract. If he had sent ten (identifying them) in execution of 
the order, and five more on the chance of A's taking them, there 
would have been a good contract as to the ten, and an offer by B to 
sell the other five. (3) 

5. A offers to sell to B a certain quantity of " good barley " 
upon certain terms. B writes in reply : " Of such offer we accept, 
expecting you w'Ul give us fine barley and full weight." The jury 
were directed to find as a fact whether there was any distinction in 
the corn trade between " good " and " fine," and they found that 
there was a difference. On this finding it was held by the Court 
that there was no acceptance of the terms of the offer. If the jury 
had found there was no distinction between " fine " and " good," 
there would have been a contract. (4) 

Art. XXIY. — Intention to Accept is not Acceptance. 

1. Acceptance of an offer may -usually be 
made by express words or by conduct stowing 
an unqualified intention to presently accept, but 
a mere intention to accept not shown by words 
or conduct is insufficient. (5) 

2. Acceptance must generally be notified to 
the offeror, and is incomplete until so notified. (6) 

3. But the person making the offer may 

(1) Routledge v. Grant (1828), 4 Bing. 653. 

(2) Jordan v. Norton (1888), 4 M. & W. 155. 
(8) Cunliffe v. Harrison (1851), 6 C. B. 908. 

(4) Hutcliison «. Bowker (1839), 5 M. & W. 535. 

(5) Felthouse v. Brindley (1862), 11 C. B. N. S. 869. 

(6) Brogden v. Metropolitan Railway (1877), 2 A. C. 666. 
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dispense with notification of the ofier. If he 
expressly or impliedly intimates some other mode 
of acceptance than by notification to the offeror, 
an acceptance in that mode is sufficient. ( 1 ) 

4. In some cases posting a letter of acceptance, 
and in others acting upon the offfer, is sufficient 
(see Arts. XXV. and XXVI.). 

5. But there must always be either 

(a) notification of acceptance, or 

(b) some act showing an acceptance. (2) 

Illustbations. 

1. A orders (i.e. offers to buy) goods from a tradesman. The 
tradesman may accept A's offer either by expressly saying or 
writing to A that he will supply the goods, or by sending them. (3) 

2. John Felthouse was in treaty with liis uncle Paul for the 
sale to liim of a horse. There was some misunderstajiding as to 
whether the price was to be £.30 or 30 guineas. Finally the uncle 
wrote offering to split the difference, and saying .- " If I hear no 
more about him, I consider the horse is mine at £30 15s." John 
did not answer this letter. Then the defendant, an auctioneer, 
employed to sell John's stock, sold the horse. The uncle said it 
was his, as John had by his silence accepted the offer to buy for 
£30 16s. John wrote afterwards, saying he assented, but this was 
too late. Though John may have intended in his own mind to 
accept his uncle's offer, he did not in fact accept, either by com- 
municating his acceptance to his uncle or by any other overt 
act. (4) 

3. A offers to sell some growing crops to B, and says in his 
offer: " Go and look at them, and, if you are pleased with them, 
signify it to C." B may accept A's offer by signifying to C his 
acceptance. (5) 

(1) CarliU v. CarboHc Smoke Ball Co., [1893] 1 Q. B. 256. 

(2) Per Lord Blackburn in Brogden v. Metropolitan Railway 
(1877), 2 A. C. 666, 692. 

(3) Per Cresswell, J., in Harvey v. Johnson (1845), 6 C. B. 295. 
304. 

(4) Felthouse v. Brindley (1862), 11 C. B. N. S. 869. 

(5) Y. B. 17 Edn. IV.. cited by Lord Blackburn in Brogden v. 
Metropolitan Railway. 2 A, C. 666, at p. 692. 
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4. B had for some years supplied the Metropolitan Railway 
Co. with coals. At last it was suggested by B that a contract 
should be entei-ed into. Terms of agreement were drawn up and 
approved by B. B sent [the draft contract, signed by him as 
approved to the agent of the company, who put it in his desk. 
This draft was in effect an offer by B. The company never 
executed it or formally communicated to B that they accepted the 
terms of his offer. Both parties, however, acted on the terms of 
the contract, and afterwards spoke of it as the contract. This 
conduct of the company was an acceptance of B's offer. (1) 

5. A company agreed to transfer its business to a new 
company, and each shareholder of the old company was to become a 
shareholder in the new company. The shareholders in the old 
company were registered as shareholders in the new company, and 
certificates in the new company were sent to each shareholder in 
the old company. A shareholder acknowledged the receipt of the 
share certificates and retained them. This was an acceptance of 
the new company's offer to him of shares. Another shareholder 
took no notice of the communication and did nothing in relation 
thereto. It was held that he had not accepted the offer. (2) 



Aet. XXV. — Acceptance hy Posting a Letter. 

Where the circumstances are such that it 
must have been within the contemplation of the 
parties that, according to the ordinary usages of 
mankind, the post might be used as a means 
of communicating the acceptance of an offer, the 
acceptance is complete as soon as it is posted. (3) 

Note. — Lord Justice Baggallay puts the rule some- 
what differently. He says that acceptance is complete 
by posting a letter in cases in which, by reason of general 
usage, or the relations between the parties to any par- 
ticular transactions, or of the terms in which the offer is 

(1) Brogden v. Metropolitan KaUway (1877), 2 A. C. 666. 

(2) In re Empire Assurance Corporation, Challis's case and 
SomerviUe's case (1871), L. E,. 6 Ch. 266. 

(3) Per Lord Herschell in Henthorn ii. Eraser, [1892] 2 Ch. 
27, 33. 
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made, the acceptance of such offer by a letter through 
the post is expressly or impliedly authorized. (1) Lord 
Herschell doubts whether the doctrine that an acceptance 
(in certain cases) is complete as soon as the letter con- 
taining it is posted, rests upon an implied authority by 
the person making the offer to the person receiving it to 
accept by those means ; and prefers to say that authority 
to accept by post should only be implied when the 
tribunal considers that is a case in which authority to 
accept by post ought to be implied, and he states the 
rule as above. Whatever may be the true doctrine, the 
rule is applied in all ordinary coinmercial dealings, when 
the parties are arranging a contract by letters and tele- 
grams, whether the offer is sent by post or not. The 
validity of a^ acceptance by posting a letter does not 
depend on the offer having been made through the post. (2) 

But to be a valid acceptance by post, the letter must 
be actually posted. It is not sufScient to give it to a 
person to post. (3) 

Illustkations. 

1. Dunlop (in answer to an inquiry as to the price of pig-iron) 
wrote to Higgins : " We shall be glad to supply you with 2000 tons 
pigs at 65s. per ton," and, after further correspondence, wrote on 
the 28th January explaining that the price was 65s. net. Higgins 
received this on the 30th January, and on the same day wrote : 
" We will take the 2000 pigs you offer us." They dated their 
letter in error " January 31st." This letter of acceptance was 
received by Dunlop on the afternoon of February 1st. Dunlop 
then said the acceptance was too late, and refused to sell the iron. It 
was held that the posting of the letter was an acceptance of the 
offer, and that Dunlop could not refuse to supply the ii'on. (4) 

2. Defendant, in writing, applied for shares in the plaintiff 
company. This application was an offer, and, in accordance with 

(1) Household Fire and Carriage Accident Assurance Co. v. 
Grant (1879), 4 Ex. D. 216, 227. 

(2) Henthorn v. Fraser, [1892] 2 Ch. 27. 

(3) In re London and Northern Bank, [1900] 1 Ch. 200. 

(4) Dunlop V. Higgins (1848), 1 H. L. C. 381, 73 K. K. 98. 
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usage, it was one that might be accepted by post. The plaintiif 
company wrote the defendant a letter of allotment (i.e. an accep- 
tance of the ofEer), aoad put it in the post. The letter never reached 
the defendant. Nevertheless, th«re was a complete contract by 
posting the acceptance. (1) 

3. Henthorn lived at Birkenhead. On July 7th he called at 
the office of a building society in Liverpool and obtained from 
Fraser an offer to sell him certain houses. The ofEer was in these 
terms : " I hereby give you the refusal of the Flamank Street 
property at £750 for fourteen days." Between 12 and 1 p.m. next 
day (July 8th), Fraser wrote a letter revoking the ofEer. At 
3.50 p.m. Henthorn posted a letter accepting the offer. At 5 p.m. 
Henthorn received Fraser's revocation of the offer. On the 
morning of July 9th ^^raser received Henthorn's acceptance. The 
acceptance having been posted before the revocation had been 
communicated, there was a complete contract at 3.50 p.m. on 
July 8th. (2) 

•i. Jones applied for shares in the London and Northern Bank. 
On October 26th he withdrew his application. His letter of with- 
drawal was received by the company at 8.30 a.m. on October 27th. 
At 7.30 a.m. the company had handed a letter of allotment (accep- 
tance) to a postman to post, but the letter was not actually jiosted till 
after 8.30 a.m., i.e. after the revocation of the offer had been com- 
municated to the company. The acceptance was too late, as the 
letter was not actually posted tiH after the offer had been 
revoked. (3) 



Aet. XXVI. — Acceptance by Acting upon the Offer. 

If the terms of the offer show that the offer 
may be accepted by its being acted upon without 
any communication with the offeror, a person 
acting on the offer with the intention of accepting 
thereby accepts it. 

Note. — Bowen, L.J., in Carlill v. Carbolic Smoke 
Ball Co., (4) says : " One cannot doubt that as an ordinary 

(1) Household Fire Insurance Co. v. Grant (1879), 4 Ex. D. 216. 

(2) Henthorn v. Fraser, [1892] 2 Ch. 27. 

(3) In re London and Northern Bank, [1900] 1 Ch. 220. 

(4) [1893] 1 Q. B. 255, at p. 269. 



48 CONTRACTS 

rule of law an acceptance of an offer made ought to be 
notified to the person who makes the offer, in order that 
the two minds may come together. Unless this is done 
the two minds may be apart, and there is not that 
consensus which is necessary according to the English 
law — I say nothing about the laws of other countries — to 
make a contract. But there is this clear gloss to be 
made upon that doctrine, that, as notification of accept- 
ance is required for the benefit of the person who makes 
the offer, the person who makes the offer may dispense 
with notice to himself if he thinks it desirable to do so, 
and I suppose there can be no doubt that where a person 
in an offer made by him to another person expressly or 
impliedly intimates a particular mode of acceptance as 
sufficient to make the bargain binding, it is only 
necessary for the other person to whom such offer is 
made to follow the indicated method of acceptance ; and 
if the person making the offer expressly or impliedly 
intimates in his offer that it will be sufficient to act on 
the proposal without communicating acceptance of it to 
himself, performance of that condition is a sufficient 
acceptance without notification." 

In an earlier case, Cresswell, J., said : " The offer is 
' If you will come to this country I will marry you.' 
The plaintiff does come. Is not that an acceptance of 
the offer ? " (1) 

Illusikaiions. 

1. William Carwardine published a handbUl stating- that 
whosoever would give such information as should lead to a 
discovery of the murderer of Walter Carwardine should on convic- 
tion receive a reward of £20. The plaintifi, to ease his conscience, 
made a voluntary statement containing information which led to 
the discovery and conviction of the murderer. Littledale, J. : 
" The advertisement amounts to a general promise to give a sum of 
money to any person who shall give information which mig'ht lead 
to the discovery of the offender. The plaintiff performed that 

(1) Harvey v. Johnson (1848), 6 C. B. 2'J5, at p. 304 
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condition,'' and thereby accepted the offer. Judgment for the 
plaintiff. (1) 

2. The defendants offered to pay £100 to any one who contracted 
influenza after using a carbolic smoke ball for a fortnight. The 
plaintiff accepted the offer by using a carbolic smoke ball for a 
fortnight. The terms of the offer showed that he was not required 
to notify his acceptance to the company. Having contracted 
influenza, he sued for the £100 and recovered it. Bowen, L.J., 
said that this was a case within the rule that "if the person 
making the offer expressedly or impliedly intimates in his offer 
that it will be suifioient to act on the proposal without communi- 
cating acceptance of it to himself, performance of the condition is 
a suflicient acceptance without notification." (2) 



Art. XXVII. — Agreements hy Offer and Accept- 
ance Subject to a Written Contract. 

Parties when entering into a contract by offer 
and acceptance may intend that the agreement 
shall ultimately be put into the form of a written 
agreement. Their intention may be that the 
agreement shall not be binding until it has been 
put into the form of a written agreement. If 
this is their intention, there is no contract until 
the agreement has been put into writing. 

Or their intention may be that they shall be 
bound as soon as they are agreed as to the terms, 
and that those terms are afterwards to be put 
into writing for the sake of preserving a memorial. 
In this case they are bound as soon as all the 
terms which are to be put into writing are 
agreed upon. (3) 

(1) Williams v. Carwardine (1833), 4 B. & Ad. 621, 38 E. R. 328. 

(2) Carlill v. CarboKo Smoke BaU Co., [1893] 1 Q. B. 256. 

(3) See per Lord Wensleydale in Ridgway v. Wharton (1856), 
6 H. L. C. 238, 304-307. 

C. E 
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It is a question of construction whether the 
parties do or do not intend to be bound before 
a formal agreement is drawn up. (1) 

Illustkations. 

1. By a written agreement, B agreed with W to take a lease of 
a house for a certain term at a certain rent, " Subject to the pre- 
paration and approval of a formal contract." The formal contract 
might have contained various terms not yet agreed upon. There 
was no contract until the formal contract had been prepared and 
approved. (2) 

2. L agreed to sell to N a lease of a house for £500, " Subject 
to the preparation by my soUoitor and completion of a formal con- 
tract." Held, that there was no contract until the formal contract 
had been pi-epared and completed. (3) 

3. M offered to buy land subject to certain conditions which 
were stated on a plan. One of the conditions was that the pur- 
chaser must execute a contract embodying the conditions. W 
accepted this ofEer. AU the terms being agreed to, there was a 
complete contract, although the " contract embodying the con- 
ditions " had not been executed. It was not the intention of the 
parties that they should npt be bound until the formal contract had 
been executed. (4) 

4. A offered to purchase a house for £350, and stated that if his 
offer was accepted he would " sign contract on auction particulars," 
i.e. a contract in the form of one endorsed on certain printed par- 
ticulars relating to the property. B accepted the offer " subject to 
contract as agreed." Here the parties had agreed to all the terms. 
The signing of the contract was a mere form, and the parties were 
bound although the contract was not signed. (5) 

Aet. XXVIII. — Invitations to make Offers. 

If one person invites another to make an oflFer, 
there is no agreement until an oflFer has been made 

(1) See^fier Lord Blackburn in Rossiter v. MiUer (1878), 3 
A. C. 1124, 1151. 

(2) "Winn v. Bull (1877), 7 Ch. D. 29. 

(3) Lloyd v. Nowell, [1895] 2 Ch. 744. 

(4) Rossiter v. MiUer (1878), 3 A. C. 1124. 

(5) riUy V. Hounsell, [1896] 2 Ch. 737. 
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and accepted. The invitation to make an ofi'er 
is not itself an offer the acceptance of which 
constitutes an agreement. 

Note.^-li is sometimes difficult in practice to dis- 
tinguish between " offers " and " invitations to make 
offers." Whether a particular expression amounts to an 
offer or only an invitation to make offers is not always 
easily determined. It depends on the intention of the 
parties, and in doubtful cases this intention can only be 
ascertained by carefully considering the nature of the 
transaction and the whole of the circumstances. But 
a party making what is in form an offer, may expressly 
guard himself by stating that he is only inviting offers. 
So persons inviting tenders usually state expressly that 
they do not bind themselves to accept the lowest or any 
tender. That is to say, they are not making an offer 
which may be accepted by any one who is willing to 
supply the goods at the lowest price. So, too, a person 
wanting to buy goods may write to a vendor asking him 
to name a price. The vendor names a price " without 
engagement." That is, his naming a price is not to be 
taken as an offer which may be accepted, but amounts 
only to an invitation to the proposing purchaser to offer 
to buy at that price. It is an indication of the price at 
which he will be willing to consider any offer which may 
be made. 

When railway companies issue advertisements stating 
that they propose to run trains at certain times, and what 
the fares are between different stations, it is doubtful 
whether they thereby make offers which may be accepted 
by any one tendering the fare and asking for a ticket, 
or whether they are merely inviting offers. If the 
latter is the true view, then an intending passenger, 
when he asks for a ticket makes an offer, and there is 
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no contract until that offer is accepted by issuing a 
ticket. (1) 

IlI/USTKATIONS. 

1. A forwards to an insurance company a "proposal form" by 
which he proposed to insure his life with the company. The com- 
pany wrote that the " proposal had been accepted," adding-, " No 
assurance can take place until the first premium is paid." 

The Court of Appeal held, regard being had to the nature of 
the transaction, that the so-oaUed proposal was only preliminary 
negotiation. That the so-called " acceptance " was really the offer, 
and that there was no contract tiH the first premium was paid. 
The company were therefore entitled to revoke their so-called 
" acceptance " (being really only an offer) before the first premium 
was paid. (2) 

2. H sent out a circular as follows : " We are instructed to offer 
to the wholesale trade for sale by tender the stock-in-trade of A . . . 
which wUl be sold at a discount in one lot ; payment to be made in 
cash." S bid a higher price for the stock than any one else. Held, 
that there was no contract. The offer made by H was an invitation 
to the public to make offers, and was not itself an offer made for 
acceptance. If the offer made by H had gone on " and we under- 
take to sell to the highest bidder " there would have been an offer 
to sell to the highest bidder, which would have been accepted by 
any one making the highest bid. (3) 

3. H telegraphed " Will you sell us Bumper Hall Pen ? Tele- 
graph lowest price." F telegraphed in answer : " Lowest price for 
Bumper Hall Pen, £900." H telegraphed : " We agree to buy 
Bumper Hall Pen for £900 asked by you. Please send us your 
title deeds." No answer was sent to this last telegram. . 

Held, that there was no contract. H in his fia-st question, asked 
two questions : (i.) Will you sell ? (ii.) What is lowest price ? In 
answer F did not say " I will sell for £900." He did not say 
whether or not he would sell. He only answered the second 
question. Accordingly H's second telegram was really the offer to 
buy for £900 and this offer was never accepted. (4) 

(1) See Denton v. G. N. E. Co. (1856), 5 E. & B. 860, and Pol- 
lock on Contract, 7th Edition, pp. 15-21. 

(2) Canning v. Farquhar (1886), 16 Q. B. D. 727. 

(3) Spencer v. Harrison (1870), L. R. 5 C. P. 561. 

(4) Harvey v. Pacey, [1893] A. C. 552. 
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Art. XXIX. — Effect of Signing Contract. 

In the absence of fraud, a person who signs a 
written contract must be taken to have assented 
to all the terms contained in the writing. He 
cannot be heard to say that he had not read the 
contract or did not know its contents, or did not 
understand its effect, (l) 

Note. — But a contract procured by fraud is voidable 
(see Chap. IX.). And even in cases where the rights 
of third parties are concerned, if a person signs a con- 
tract in the belief that he is signing a document of a 
wholly different nature, he is not bound by his signa- 
ture. In such a case there is ^Jntention to be bound 
by the contract, but the signati^Ris ijyritten with another 
intention altogether, and ther^ftj^no contract at all; 
just as when a person goes througn^^form of executing 
a deed thinking he is executing a deeax)f another nature 
the same principle is applicable. (2) 



Illustrations. 

1. A dociunent is put before an old gentleman and lie is falsely 
told it is a guarantee. He intends to sign a guarantee, and writes 
his name, on the document in the belief that it is a guarantee. 
The document is really a biU of exchange, and the name is written 
in the place of an indorsement. He is not liable as an endorsee 
even to a iond fide holder for value. His signature was fraudulently 
obtained to a document which he never intended to sign. (3) 

' 2. C is induced to sign a promissory note by N's fraudulent 
representation that he was writing his name as a witness to » 

(1) See per Blackburn, J., in Harris v. G. W. E. (1876), 1 Q. 
B. D. 515, 530. 

(2) Foster v. Maokinnon (1869), L. B. 4 C. P. 704, at p. 712. 
See Art. V. and " Mistake," post, Chap. VIII. 

(3) Foster v. Mackinnon (1869), L. E. 4 C. P. 704. 
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document. He had no intention of signing a negotiable instru- 
ment, or of doing anything but witnessing N's signature. C is 
not a party to the promissory note. (1) 

Art. XXX. — Ignorance of Terms of Written 
Offer. 

In the absence of fraud, a person who by con- 
duct or words accepts a written offer is taken to 
accept all the terms of the oflfer, although he does 
not read them or know what they are. He cannot 
be heard to say that he did not know the contents 
of the offer. (2) 

Note. — If A sends a letter or printed circular to B 
containing an offer, and B accepts it, A is entitled to 
assume that B has read the offer and accepted all its 
terms. Though B may, in fact, have accepted without 
reading the offer, his acceptance is a representation that 
he has read the offer and assents to its terms, and as A 
acts on this representation, B ought not afterwards to be 
able to get out of the contract by saying he did not in 
fact agree, because he did not know what the terms 
were. By notifying to A his acceptance of the offer, he 
estops himself from saying he did not really consent to 
the terms proposed by A. (3) 

This rule, however, is subject to certain qualifications, 
as we shall see in the next article. 

A may make an offer ; B may in answer give A a 
document which on the face of it is an absolute accept- 
ance, but which is really a counter-offer, because it 

(1) Lewis V. Clay (1898), 67 L. J. Q. B. 224. 

(2) Burke v. South Eastern Ely. Co. (1879), 5 C. P. D. 1 ; and 
see per Mellish, L. J., in Parker v. South Eastern Ely. Co. (1877), 
2 C. P. D. 416, 421. 

(3) See j3er Blackburn, J., in Harris v. G.W. E. (1876), 1 Q. B. 
D. 515, 530. 
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contains conditions qualifying A's offer. Suppose A 
knows of these conditions he clearly cannot treat B's 
document as an absolute acceptance. But suppose he 
does not know that B's document contains qualifying 
conditions, and receives it and acts on it as an absolute 
acceptance ; has he accepted B's counter-offer ? or 
must it be taken that B has accepted absolutely A's 
original offer? These questions are answered in the 
next article. They mostly arise in connection with 
special conditions printed on railway tickets, and similar 
documents, which in fact people seldom read, but which 
state the terms upon which railway companies enter into 
contracts. 

It must also be noticed that the above rule does not 
apply where a party is fraudulently induced to accept 
the terms of a written offer, of the contents of which he 
is ignorant. We shall see hereafter that a contract 
induced by fraud is voidable (see Art. XCVI.), i.e. the 
party defrauded may elect to treat the contract as a 
nullity. 

And even without going as far, it has been held in 
some cases that where one party has fraudulently 
inserted a word which entirely alters the effect of a 
contract, and the other party has accepted the offer 
in ignorance of the insertion of that word, the contract 
may be enforced as if the word fraudulently inserted 
had been omitted. (1) 

Illtjstbations. (2) 

1. H deposited luggage at a cloak-room and received a ticket 
on the face of wMoh was printed " left subject to the conditions on 
the other side. This ticket to be given up when the luggage is 
taken away." On the back was a condition that " the company 
will not be responsible for loss of or injury to any package beyond 

(1) See per Blackburn, J., in Harris v. G. W. E. (1876), 1 
Q. B. D. 515, 530. 

(2) See also UlustratioBS to next article. 
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the value of £5," unless extea payments were made. She knew 
that there were conditions on the back, but did not read them. The 
luggage was lost and the company refused to be responsible, as the 
extra payment had not been made. It was held that H was bound 
by the conditions on the ticket, although she had not read them. 
The ticket in effect contained the terms of the offer, which H 
accepted by leaving her luggage and paying for its deposit. (1) 

2. A person gave a girl a promissory note " for £20, value 
received which I promise never to pay." The word " never " was 
inserted fraudulently and the girl took the note believiag it was a 
genuine promise to pay. She was held entitled to sue on the note 
as if the words were " which I promise to pay." (2) 



Art. XXXI. — Condition^ on Tickets. 

When in course of making a contract one 
person delivers to another a written or printed 
paper (whether as an offer or as an acceptance 
of an offer) which on the face of it is merely a 
receipt or acknowledgment (such as a railway 
passenger's ticket) and which the person to whom 
it is given may reasonably assume to contain 
nothing more, but which in fact contains condi- 
tions relating to the terms of the contract, such 
conditions form part of the contract if either 
(a) the party to whom the paper is given knows at 
the time of making the contract that it contains 
conditions, or (6) the person giving it does what 
is reasonably sufficient to give the other person 
notice of the conditions. Otherwise the conditions 
are not part of the contract. (3) 

(1) Harris v. Q. W. R. (1876), 1 Q. B. D. 515. 

(2) See note to AUan v. Mawson (1814), 4 Camp. 115, cited by 
Blackburn, J., in Harris v. &. W. R., 1 Q. B. D. at p. 530. 

(3) Parker v. South Eastern Ely. Co. (1877), 2 C. P. D. 416 ; 
Richardson v. Eowntree, [1894] A. C. 217, 



CONDITIONS ON TICKETS 57 

Note. — A proposes to deposit his bag in a railway 
cloakroom, and gives it to the clerk in charge. The 
clerk says the charge is 2d. A pays 2d. and receives 
a receipt. There is a complete contract without any 
conditions. If the receipt contains conditions modifying 
A's proposal by limiting the liability of the railway 
company, the company in endeavouring to impose those 
conditions are not accepting A's offer, but making a 
counter-offer, viz. to receive the bag subject to the con- 
ditions. If A reads the conditions and leaves his bag, 
it is clear he has thereby accepted the counter-offer. 
But suppose he does not read them and does not know 
they are there, he may well suppose the receipt is only 
intended as evidence of the bag having been deposited 
and of the 2d. having been paid, and that his offer has 
been accepted unconditionally. If the company wish to 
make these conditions part of the contract they must 
show either that A read them and therefore actually 
assented to them, or that he accepted the ticket with 
knowledge that it contained conditions but without 
troubling to read them, and therefore was in the same 
position as if he had read them or that they called A's 
attention to them so as to give him the opportunity of 
reading them before accepting the document if he wished 
to. If the Company have done this, and A nevertheless 
acts on the document without reading the conditions, he 
is as much bound by them as if he had signed an agree- 
ment without troubling to read it. But if the document 
is on the face of it a mere receipt for money or goods, 
why should the person receiving it be bound by con- 
ditions printed on the back to which his attention is not 
called in any way ? If he is to be bound by them with- 
out in fact reading them, the person giving the document 
must either tell him there are conditions or print some- 
thing on the face of the document to call his attention 
to them. 

It may be assumed that the person receiving the 
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document reads what is on the face of it. If I ask for a 
ticket from London to Bristol I naturally look at the 
face of the ticket to see that I have got what I ask 
for, and if the ticket is on the face of it one which 
entitles me to travel from London to Bristol I may rest 
satisfied, without looking at the back. But if the ticket 
says, " London to Bristol. This ticket is issued subject 
to conditions printed on the back," clearly it is not open 
to me to say, " I did not read the conditions on the back, 
so I am not bound by them." The ticket on the face of 
it directs my attention to the fact that my offer is only 
accepted subject to the conditions printed on the back 
of the ticket, and I am at liberty to accept the offer 
subject to the conditions, or to refuse it. 

The student may with advantage read the judgments 
of Mellish, L.J., in Parker v. S. E. Ely., (1) and of 
Blackburn, J., in Harris v. G. W. E. (2) 

Illustkaiions. 

L Lieutenant S paid to a clerk at the office of a steam-packet 
company the fare for a passage from Dublin to Whitehaven. The 
clerk gave him a ticket which, on the face of it, had only the words 
" Dublin to Whitehaven." By so doing they accepted the offer 
which Lieutenant S made when he asked for a ticket. On the back 
of the ticket were words exempting the company from liability for 
loss of luggage. The ship was wrecked, and the lieutenant sued 
for loss of his luggage. The company relied on the condition. It 
was held that the condition was no part of the contract. The 
lieutenant having received what on the face of it was an absolute 
acceptance of his offer to be carried on the usual terms, the com- 
pany could not rely on the condition printed on the back, which, in , 
fact, the lieutenant had not seen, and therefore had not assented 
to, and to which his attention had not been directed. (3) 

2. P deposited his bag, of value exceeding £10, in the defendants' 
cloak-room, paid 2d., and received a ticket. On the face of the 
ticket were printed the words " See back," and on the back was 

(1) 2 C. P. D. at p. 424. 

(2) 1 Q. B. D. at p. 525. 

(3) Henderson v. Stevenson (1875), L. R. 2 H. L. So. 470. 
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printed a notice that the company would not be responsible for any 
package exceeding £10. The bag was lost or stolen, and P sued 
the company. The company relied on the condition as part o| the 
contract. P had not read the condition, and was not aware of it. 
It was held that the proper question to leave to the jury was, 
whether the company had done that which was reasonably sufficient 
to give the plaintiff notice of the condition. If they had done so, 
he was bound by it as if he had read it. By tendering the bag and 
2d. the plaintiff made an offer. The ticket with the condition (if 
the company gave the plaintiff notice of the condition) was not an 
unqualified acceptance, but an acceptance on the terms stated in 
the condition. If P with that notice took the ticket and left the 
bag, he had accepted the company's counter- off ei-, although he had 
not in fact read it, and the company could rely on the condition in 
answer to his claim. (1) 

3. Minnie Rowntree paid the appellants passage money for a 
voyage on their steamer, and received a ticket folded so that no 
writing was visible unless she opened it. The ticket contained 
conditions limiting the liability of the appellants for damag-es for 
personal injuries to 100 dollars. The jury found that M. E. 
knew that there w^as writing or printing on the ticket, but did 
not know that U contained conditions relating to the contract, and 
that the appellants did not do what was reasonably sufficient to 
give her notice of the conditions. On these findings it was held 
that there was a complete contract by paying the fare and receiv- 
ing a ticket in exchange, and that the condition formed no part of 
the contract, and that she was entitled to keep a verdict and 
judgment for £100 for personal injuries. (2) 

4 The plaintiff paid for a retiu-n ticket from London to Paris 
and back. The ticket was in the form of a book, with coupons for 
the various stages of the journey. Outside it was described as a 
" Cheap I'eturn ticket, London to Paris and back, second class." 
There was no reference to the inside of the cover. On the inside, 
apparent on turning the leaf, was a condition limiting the responsi- 
bility of the company to their own trains. The plaintiff" was 
injured while traveUing by virtue of the ticket in a French train, 
and sued the company. They set up the condition. The plaintiff" 
had not read it and did not know of it. It was held that the 
whole book was the contract accepted by the plaiutiff. The whole 
of the leaves were to be made use of. The coupons formed part 
of the contract, and the plaintiff could not make use of the first 
coupon without seeing the condition. The coupons showed the 

(1) Parker v. S. E. Rly. Co. (1877), 2 C. P. D. 416. 

(2) Richardson, Spence & Co. v. Rowntree, [1894] A. C. 218. 
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stages of the journey and the whole book was the contract. The 
plaintiff was therefore bound by all its terms as if he had read it. 
" The plaintiff," said Lindley, J., " cannot sue on a contract and 
ignore one of its terms." (1) 



Sect. IV.— IMPLIED CONTEACTS. 

Art. XXXIl. — The Principal Kinds. 

The principal implied contracts are : 

(1) Money had and received ; 

(2) Money paid ; 

(3) Account stated ; 

(4) Foreign judgments. 

There may also in some circumstances be an 
implied' contract to pay the price of goods sold 
and delivered, and for work and labour done. 
(See Art. XXXVII.) 

Note. — " The law does not require an actual agree- 
ment between the parties, but implies a contract from the 
circumstances. In fact, the law makes the contract for 
the parties. Thus in actions for money had and received 
to the plaintiff's use the action may lie against the 
defendant even though he may have protested against 
such a contract." (2) 

Their Nature. — All the implied contracts have two 
features in common : (1) The implied promise is a 
promise to pay money, and (2) they arise upon an 
executed consideration. In fact the promise implied is 

(1) Burke v. S. E. Ely. (1879), 5 C. P. D. 1. 

(2) See PoUock, C.B., in Gore v. Gibson (1845), 13 M. & W. 623, 
67 R. E. 262. 
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a promise to pay for some benefit actually received or to 
pay money actually due. 



Art. XXXIII. — Money Had and Received. 

An action for money had and received for the 
use of the plaintiff lies when : 

(a) The defendant has received money from 
the plaintiff for a purpose and the defendant has 
not applied it to that purpose, or 

(6) the defendant has received money from 
the plaintiflF on a consideration which has wholly 
failed, or 

(c) the plaintiff has paid money to the 
defendant in mistake or ignorance of fact, or 

{d) the plaintiff has by fraud, duress, or extor- 
tion been induced to pay money to the defendant, 
or 

[e) the defendant has received from some 
third person money which in justice and equity 
belongs to the plaintiff in circumstances which 
render the receipt a receipt by the defendant to 
the use of the plaintiff, (l) 

But no action lies for the recovery of money : 

(a) on a partial failure of consideration, 

{h) paid in mistake or ignorance of law, 

(c) paid under compulsion of legal process. 

(1) Per A. L. Smith, L.J., in Phillips v. London School Board, 
[1898] 2 Q. B. 447, 453.. 
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Note. — In all these cases, although there is no express 
agreement by the plaintiff to pay the defendant, nor 
anything in the conduct of the parties from which an 
actual agreement could reasonably be inferred, neverthe- 
less the law implies an agreement. Although there is in 
fact no contract an action lies, and the action is always 
treated as one of contract, arising out of the contract 
which the law implies for the parties. 

Failure of Consideration. — It must be noticed that, 
when the action is based on a failure of consideration, 
the plaintiff must show total failure of consideration. If 
there has been only partial failure, the money paid 
cannot be recovered, though an action for damages may 
lie against the party who has partially failed to perform 
his part of the contract. 

Mistake. — Money paid under mistake of law cannot 
be recovered. There must be a mistake of a material 
fact, i.e. of a fact which, if true, would have created a 
liability to pay. (1) The mistake need not be mutual. 
It matters not whether or not the person receiving the 
money knows or does not know the true facts. Nor 
need there be fraud or misrepresentation on the part of 
the defendant. The plaintiff's ignorance or mistake of 
fact when he pays the money, to whatsoever due, is the 
foundation of the action. Indeed he can recover if he 
has known the facts, but has hona, fide forgotten them, 
or if he has had the means of knowledge of which he 
has not availed himself, unless he pays the money in- 
tentionally, not choosing to investigate the facts. (2) 

Legal process. — Where the money has been paid under 
legal process — that is, in consequence of legal proceed- 
ings for the recovery of the money having been begun — 
no action lies for the recovery of the money, and the 
defendant does not put himself in any better position by 

(1) Per BramweU, B. m Aiken v. Short (1856), 1 H. & N.210. 

(2) KeUy «. Solari (1841), 9 M. & W. 54, 60 R. E. 666. 
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saying that he pays "without prejudice to his right to 
bring an action to recover the money." (1) The founda- 
tion of the rule is that the defendant having had an 
opportunity of defending of which he has not availed 
himself, ought not to be allowed to reopen the question 
in an action to get the money back. But there seems to 
be an exception where the person taking the legal 
proceedings is not acting bond Jide. As when he sues for 
money to which he knows he is not entitled, and the 
defendant pays in ignorance of facts known to the 
plaintiff, which would have been a defence. (2) 

Proceeds of wrongful sale of goods. — If a man's goods 
are taken by another tortiously, and that other converts 
them to his own use by selling them, the owner may 
either sue in tort, or he may waive the tort and sue for 
the proceeds as money had and received. In such cases 
there is obviously no agreement, but the law implies a 
contract to pay. (3) 



Illusteations. 

1. A hands to a stockbroker money for the purchase of 
shares. The stockbroker does not procure the shares within a 
reasonable time. A can revoke the authority and recover the 
money as money had and received. (4) 

2. A and B each pay to a stakeholder £5, to be paid by him 
to the winner of a race about to be run between B and C. 
Before the stakeholder has paid over the money to C, the 
winner of the race, B, demands back his £5. If the stakeholder 
refuses to repay it, B can sue him for money had and received. (5) 

(1) Brown v. M'Kinally (1795), 1 Esp. 279, 5 R. R. 739. 

(2) See Ward v. Wallis, [1900] 1 Q. B. 675. 

(3) Smith V. Baker (1873), L. E. 8 C. P. 350. 

(4) Fletcher ^. MarshaU (1846), 15 M. & W. 755, 71 E. E- 
827. 

(5) O'SuUivan v. Thomas, [1895] 1 Q. B. 698; Hampden v. 
Walsh (1876), 1 Q. B. D. 189. 
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3. A pays B £S0 for a quantity of wheat to be delivered 
before a certain day. None of the wheat is delivered. A can 
sue B for the £50. (1) 

4. A pays B £25 as premium on an apprenticeship of his 
son to B (a watchmaker) for a term of six years. B dies at the 
end of the first year. There being only a partial failure of 
consideration, A cannot recover any part of the premium from 
B's executrix. (2) 

5. A has a bar of silver to seU. The bar is weighed by an 
assay master, and B pays A £88 as the price of the bar, cal- 
culated on the weight so ascertained. It is afterwards found 
that there was a mistake in the weighing, the weight being in 
fact less than supposed. B can recover from A the amount he 
has paid in excess, as money paid tinder a mistake of fact. (3) 

6. An underwriter paid £100 upon a policy of insurance as 
for a loss by capture. At the time of the insurance a material 
fact had not been disclosed. This would have justified the 
underwriter in refusing to pay. But when he paid he knew this 
fact had not been disclosed, and with that knowledge he paid, 
thinking the nondisclosure would not be a defence to any action 
which might be brought on the policy. He knew the facts ; but 
was ignorant of the law. The underwriter failed in his action 
to recover the £100 paid in these circumstances. (4) 

7. A issues a writ against B for the price of goods sold and 
delivered. B has already paid for the goods; but having lost 
the receipt, and having no other evidence of payment, he thinks 
it useless to defend and pays A the amount of| his claim. B 
then finds the receipt, and sues A for the return of the money. 
But, as it was paid under pressure of legal process (a writ having 
been issued), B cannot recover it. (5) 

8. M agrees to buy iron of a certain description of B at £9 a 
ton. The iron delivered is of inferior quality, but B insists on 
being paid the full price, and issues a writ. M pays, saying 
that he does so without prejudice to his rig-ht to bring an action 
to recover the excess. But when he brings Ms action, he is met 

(1) See Devaux v. ConoUy (1849), 3 C. B. 640, 79 B. R. 659. 

(2) Whincup v. Hughes (1871), L. R. 6 C. P. TS. 

(3) Cox V. Prentice (1815), 3 M. & S. 344, 16 R. R. 288. 

(4) Bilbie v. Lumley (1882), 2 East. 469, 6 R. R. 479 ; and 
see Rogers v. Ingham (1876), 3 Ch. D. 351. 

(5) Harriot v. Hampton (1797), 7 T. R. 269, 4 R. R. 439, 2 
Sm. L. C. ; and see Hamlet v. Richardson (1833), 9 Bing. 644; 
Moore v. Vestry of Fulham, [1895] -liQ. B. 399. 
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by the defence that the money was paid under compulsion of 
legal process, and cannot be recovered. (1) It might have been 
otherwise if the defect in the iron had been known to B, and he 
had fraudulently concealed it from M, and brought the action 
knowing that he was not entitled to the money. (2) 

9. A carrier refuses to deliver goods without payment of an 
exorbitant charge for their carriage. The exorbitant charge is 
paid as the only way of getting the goods, and the excess may be 
recovered as having been obtained by extortion. (3) 

10. A sheriff levies execution under a writ of fi. fa., and 
receives £49. The execution creditors can recover this sum as 
money had and received to the use of the plaintiff. (4) 

11. A sheriff's oflftoer under a writ of fi. fa. against A, 
wrongfully seizes and sells a horse belonging to B. This is a 
conversion; but B may waive the tort and sue the sheriff's 
officer for the amount he has received for the horse as money 
had and received to his use. (5) And if B has once elected to 
waive the tort, this is his only remedy. He cannot afterwards 
sue for damages for conversion. (6) 

12. A sells goods of a bankrupt and receives the proceeds. 
The goods belong to the trustee, and the sale is a wrongful 
conversion. But the trustee may waive the tort and sue A for 
money had and received. (7) 



Art. XXXIV. — Money Paid to the Use of the 
Defendant. 

Where one person acting at the request or by 
the authority of another has either (a) paid money 
to a third person, or (6) incurred a liability, and 

(1) Brown v. M'KinaUy (1795), 1 Esp. 279, 5 E. R. 739. 

(2) See "Ward v. WaUis, [1900] 1 Q. B. 675. 

(3) Ahmale v. Wainwright (1842), 2 Q. B. 837, 57 E. E. 817. 

(4) Dale v. Birch (1813), 3 Camp. 347 ; and see Gloucestershire 
Banking Co. v. Edwards (1887), 20 Q. B. D. 107. 

(5) Oughton V. Seppings (1830), 1 B. & Ad. 241, 25 E. E. 
284 ; Eice v. Eeed, [1900] 1 Q. B. 54. 

(6) Smith V. Baker (1873), L. E. 8 C. P. 350. 

(7) AUanson v. Atkinson (1813), 1 M. & S. 583. 

C. F - 
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been obliged in consequence to pay money in dis- 
ctarge of that liability, the law implies a promise 
on the part of the first-named person to repay the 
money to the other. 

Note. — If A requests or authorises B to pay A's debt, 
and B does so, there is an implied promise by A to repay 
B. So if A requests B to become his surety, i.e. to incur 
a liability to pay A's debt if A does not, and then B is 
compelled to pay money to discharge his liability, the 
law implies a promise by A to repay the money to B. 
The request to pay and the payment constitute the debt. 
And it makes no difference whether the request be direct, 
as where the plaintiff is expressly desired by the defendant 
to pay, or indirect, as where he is placed by him under 
a liability to pay, and does pay. In the latter case, by 
requesting the plaintiff to assume that character which 
ultimately obliges him to pay, he impliedly requests him 
to pay. (1) But in every case the plaintiff must show 
both that he has actually paid the money and that the 
money has been paid, or the liability to pay incurred, by 
the request of the defendant. If there is no request at 
all there is no implied promise to repay. For instance, 
if, without any request from A, B pays A's debt, no 
promise by A can be implied. A may wish to dispute 
his debt, and it would be hard on him if by reason of B's 
paying the debt without any request A should lose his 
opportunity of doing so. (2) 

Implied request. — But a request to pay will be implied 
when one person is lawfully compelled to pay another's 
debt by reason of his goods being seized in payment 

(1) See per PoUook, C.B., in Brittain v. Lloyd (1845), 14 M. 
& W. 816, 69 B,. R. 816. 

(2) Per Lord Kenyon in ExaU v. Partridge (1799), 8 T. E. 
308, 4 E. E. 6S6. 
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of that other's debt. (1) Thus a tenant may be compelled 
to pay his landlord's rent, if the tenant's goods are seized 
for rent due from the landlord to his superior landlord. 
The money paid by the tenant to recover his goods is, in 
such a case, money which he is compelled to pay. If, 
however, the tenant, without any distress being put in or 
any threat by the superior landlord, chose to pay the 
mesne -landlord's rent, such a payment would be volun- 
tary, and could not be recovered as money paid by the 
plaintiff to the defendant's use at his request. 



Illustrations. 

1. A requests B to pay a debt wliioh A owes to C. B may 
recover the amount paid as money paid to the use of A. 

2. B having general authority from A to buy and pay for 
goods to be used by A in his business, buys goods. He can 
recover the price so paid as money paid to A's use. 

3. A being in -want of some harness went to B, accom- 
panied by C, and ordered some, C saying in A's presence that 
he would pay the money if A did not. This promise, not being 
in writing, could not be sued on as a guarantee, (2) but as it was 
made in A's pi-esenoe, a rec^uest by A to pay the money if A did 
not was implied. C, having paid for the harness, recovered the 
amount from A. (3) A might have revoked C's authority to 
pay before C had actually paid ; but he did not do so. 

4. A, at the request of B, becomes siu'ety for B by guaranteeing 
B's debt to C. B does not pay. A therefore comes under a 
liability to pay C. As he has come under this liability at the 
request of B, and has been compelled to pay money in discharge of 
that liability, he can recover the money as money paid to the use 
of B at his request. (4) 

5. The plaintiif drew an accommodation bill for £100 for the 
defendant's accommodation. The bill was accepted by the defen- 
dant and negotiated by him. When it fell due the defendant did 

(1) Edmunds v. Wallingford (1885), 14 Q. B. D. 811. 

(2) See Arts. LII. and LIV. 

(8) Alexander v. Vane (1836), 1 M. & W. 511, 46 E. R. 382. 
(4) Per Boulter, J., in Toussant v. Martinnant (1787), 2 T. K. 
100, 105. 
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not pay it, but the plaintiff paid the holder £25 on account. He 
then sued the defendant for that sum as money paid to his use. 
The biU had never been pi-esented for payment, nor had there been 
any notice of dishonour. The plaintiff was therefore not com- 
pelled to pay the £25. It was paid, indeed, to the defendant's use, 
but not at his express or implied req[uest, and the defendant was 
therefore not liable. (1) 

6. A's carriage being on B's premises is lawfully distrained for 
rent due from B to his landlord. A has to pay the rent due to 
redeem his carriage. He can recover from B as for money paid to 
his use. As the carriage is lawfully seized A can only get it 
back by paying the money, and thus is compelled to pay B's debt, 
and is considered to have paid it at the implied reijuest of B. (2) 



Art. XXXY.~ Account Stated. 

If one person before action makes to another 
an absolute acknowledgment that an ascertained 
sum of money is then due from him to the person 
to whom the acknowledgment is made, a promise 
to pay that sum of money may be implied. 
The consideration for the promise to pay may be 
either an existing debt of the amount which the 
promisor acknowledges or the discharge of items 
in a cross account resulting in an admitted 
balance. (3) 

iVofe. — If A acknowledges that he owes B £100, 
whether by letter or I U, or merely by word of mouth, 
a promise to pay the amount may be implied from the 
acknowledgment. Such an acknowledgment is called 
an "Account Stated," and the implied promise to pay 

(1) Sleigh V. Sleigh (1849), 6 Ex. 614, 82 E. K. 754. 

(2) Exall V. Parti-idge (1799), 8 T. R. 308, 4 R. B. 656 ; ajid 
see Edmunds v. WaUingford (1885), 14 Q. B. D. 811. 

(3) See per Lord Abinger, in Irving v. Veitoh (1837), 3 M. & W. 
90, 107, 49 R. R. 611, 526 ; Grundy v. Townsend (1888), 36 "W. R. 
531 ; Laycock v. Pickles (1863), 4 B. & S. 497. 
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may be enforced as a contract, provided there is con- 
sideration for the promise. The consideration may be 
merely an existing debt, (1) in which case the account 
stated amounts to little more than an admission. 

But sometimes an account stated consists of more 
than a mere acknowledgment of a debt. Two persons 
may have cross demands one against the other, and they 
may come together and agree to set oif their claims, as 
far as they will go, one against the other. If they agree 
to treat the items on one side of the account as dis- 
charged by the items on the other side, the items so 
discharged are treated as if they had been actually paid. 
If A owes B items amounting to £100, and B owes A 
items amounting to £150, and A and B come together 
and strike a balance by agreeing that A's debt of £100 
shall be treated as paid in account by setting off against 
it £100 of B's debt, these items on each side are as 
truly paid as if A paid'B £100, and then B paid A £100. 
Hence in a case of this kind, where there has been a 
real accounting together by the parties, the items on 
each side up to £100 are treated as actually discharged 
by payment, and A may bring his action for the agreed 
balance of £50. The acknowledgment of this balance is 
sufficient to raise an implied promise to pay, and the 
consideration for the promise is the discharge of the 
other items. 

An account stated need not be a statement in figures, 
or even in writing. It may be made orally (2) or by 
letter, (3) and such a document as an I U or promissory 
note or bill is evidence of an account stated. (4) The 



(1) See anfe.Axt. XVII., and Thomas v. Hawkes (1841), 8 M. & 
W. 140, 58 E. R. 648. 

(2) NewhaU v. Holt (1840), 6 M. & W. 662, 55 E. R. 758. 

(3) Grundy v. Townsend (1888), 36 W. R. 531. 

(4) Buck V. Hurst (1866), L. R. 1 C. P. 297 ; Perry v. Slade 
(1846), 8 Q. B. 115, 70 R. R. 433. 
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only condition is that there must be an absolute acknow- 
ledgment of a sum of money then due. A mere offer or 
qualified acknowledgment is not enough. (1) 

Illustration. 
A has a claim against B for £67 for work and labour done. 
B has a claim against A for £111, and holds an equitable mortgage 
on A's land as security for £100. The parties meet and agree that 
the value of A's interest in his land is £70 ; and they then verbally 
agree that B shall have a conveyance of A's equity of redemption, 
and that A shall be credited with £70 on that account. A then 
conveyed the land to B. The account between them may then be 
stated thus : 



B owes A 




A owes B 




For work and labour 


.. £67 


Money lent 


. £111 


On sale of land ... . 


.. 70 


Balance due to A 


26 



£137 



£137 



The balance was finally agreed at £22 instead of £26. A recovered 
the sum of £22 on an account stated. If he had sued B for £67 
and £70, and given credit for £111, he would have had (i.) to prove 
his claim for work and labour, in which he might have failed, (ii.) to 
prove the contract for the sale of the land. (2) j 



Art. XXXVI. — Judgments not of Record. 

A judgment of a court of competent jurisdic- 
tion imposes a duty or obligation on the defendant 
to pay the sum for which judgment is given, and 
an action may be brought to enforce payment. (3) 

Note. — Judgments of inferior courts not of record 
and judgments of foreign Courts are not contracts of 
record. There is clearly no agreement by the defendant 
to pay the judgment debt. But there is a duty to pay 
— a duty which may be enforced by action. 

(1) Wayman v. HiUiard (1830), 7 Bing. 101. 

(2) Laycock v. Pickles (1863), 4 B. & S. 497. 

(3) "WiUiams v. Jones (1845), 13 M. & W. 628, 67 R. R. 767. 
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The form of action was formerly an action of debt, 
i.e. an action of contract, and as there is no contract in 
fact, the duty to pay is said to arise out of an implied 
contract to pay the amount of the foreign judgment. (1) 

The courts whose judgments may be thus enforced 
are inferior courts (whether courts of record or not), such 
as the Mayor's Court, London (2) (but not the modern 
County Courts (3) ), and foreign courts, including those 
of Ireland, Scotland, and the Colonies. (4) 

No action will lie on a judgment unless (a) it is a 
final and conclusive judgment between the parties (5), 
(b) of a court having jurisdiction over the defendant in 
the subject-matter of the action (6), (c) given in proceed- 
ings of which the defendant had sufficient notice to 
enable him to defend. (7) It should be noticed, however, 
that it is seldom necessary to bring actions on Scotch 
or Irish judgments, as those judgments may now be 
registered in the High Court, and then enforced as if 
they were judgments of that court. (8) But judgments 
of other foreign countries cannot be enforced by execution 
in this country, and an action must first be brought on 
the judgment so as to have a judgment enforceable by 
execution here. 



(1) Per Lord Esher, in Grant v. Easton (1883), 13 Q. B. D. 
302. 

(2) Williams v. Jones (1845), 13 M. & W. 767 ; and see Mayor 
of London v. Cox (1868), L. E. 2 H. L. 239. 

(3) Berkeley v. Elderkin (1853), 1 E. & E. 805. 

(4) Per Parke, B., in Jones v. Williams, supra ; Sadler v. Robins 
(1808), 1 Camp. 253 ; Harris v. Saunders (1825), 4 B. & C. 411. 

(5) Nouvion v. Freeman (1889), 15 A. C. 1. 

(6) Williams v. Jones, supra ; Sohibsby v. Westenholz (1870), 
L. B. 6 Q. B. 155. 

(7) Eousillon v. Rousillon (1880), 14 Ch. D. 351. 

(8) Judgments Extension Act (31 & 32 Vict. o. 54). 
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Art. XXXVII. — Implied Contract where Express 
Contract Fails. 

In some cases where there is an agreement in 
fact, but not one on which an action can be 
brought, or the parties have acted as if there were 
an agreement when there is none, an action may 
be brought on an implied contract to pay if the 
consideration is executed. 

Note. — Thus if necessaries are sold and delivered to a 
person who by reason and mental incapacity is incom- 
petent to contract, though he cannot be sued on the 
express contract (for there is none), he may be sued on 
an implied contract to pay a reasonable price. (1) 

So, too, where an express contract is not enforceable by 
reason of the Statute of Frauds, or for want of a seal, (2) 
if the consideration is executed by supplying goods or 
doing work, there may be an implied contract to pay a 
reasonable price for the goods sold or work done. (3) 

The action for use and occupation of land is another 
instance. At common law it is an action on an implied 
contract to pay a reasonable sum for the use and occupa- 
tion of land belonging to the plaintiff which has been 
occupied by the defendant by the plaintiff's permis- 
sion. (4) The nature of the action and the circum- 
stances in which it lies have, however, been somewhat 
altered by statute. (5) 

(1) See per Pollock, C.B., in Gore v. Gibson (1845). 13 M. &. 
W. 623, 67 E. R. 672; Sale of Goods Act, 1893, s. 2, post, 
Arts. XXXIX., XLIV. and XLV. 

(2) See Chaps. V. and VI. 

(3) See Pulbrook v. Lawes (1876), 1 Q. B. D. 284 ; and Lawford 
V. BiUerioay Rural Council, [1903] 1 K. B. 772. post, Ai-ts. XLIX. 
and LIX. 

(4) Seeder- Lord Denman, in Gibson v. Kirk (1841), 1 Q. B. 
850, 856. 

(5) 11 Geo. II. c. 19, s. 14. 
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Illustkations. 

1. M ordered of H two dozen of port and two dozen of sherry. 
H sent four dozen of each. As tMs was not what was ordered, M 
might have rejected the whole, but he kept one dozen of sherry and 
one bottle of port, and returned the remainder, not being satisfied 
with the quality. There was an implied contract to pay for the 
wine actually kept. (1) 

2. P did certain decorative woi-k to L's house under an oral 
agreement which was not enforceable by reason of its not being in 
writing so as to satisfy the requirements of the Statute of Frauds. 
P recovered the value of the work on an implied agreement to pay 
a reasonable price for work and labour done and materials provided 
for the defendant at his request. (2) 

3. A sold a plot of building land to B, and covenanted to pay 
B half the cost of building a party wall between that plot and the 
next when the next plot should be built on. B built the party wall 
and sold the plot to I. A then sold the next plot to T. T built a 
house on his plot and made use of the party wall, half of which was 
on l's land and half on T's land. It was held that from T's use of 
the party waU a contract to pay I as the party in possession might 
be implied. (3) 

(1) Hart V. Mills (1846), 15 M. & W. 85, 71 R. R. 578. Sale 
of Goods Act, 1893, s. 30 (2). 

(2) Pulbrook v. Lawes (1876), 1 Q. B. D. 284. 

(3) Irving V. Turnbull, [1900] 2 Q. B. 129. 



CHAPTER IV. 

Capacity op Parties, 
Sect. I.— CONTKACTS OF INFANTS. 

Art. XXXVIIL— 77ie General Rule. 

An infant's contracts are not void. He can sue on 
them. But only some contracts (generally those 
which are beneficial to him) are binding on him. 
All others are voidable at his option. That is, they 
are enforceable by him but not against him. 

Note. — Infancy comes to an end at the close of the 
day preceding the twenty-first birthday. Thus a person 
born at any time on the 1st February, 1900, ceases to be 
an infant at midnight of the 31st January, 1921. (1) 

Specific Performance. — An infant can generally sue 
on his contracts, as they are only voidable by him ; but 
the Court will not decree specific performance at the suit 
of an infant of a contract by which he is not bound, 
for the remedy is not mutual. (2) 

Fraud and Estoppel. — Though an infant is generally 
liable in tort, he cannot be sued in an action for deceit 
for fraudulently representing himself to be of age and 
thereby inducing another to contract with him ; (3) for 
this would only be an indirect way of enforcing the 

(1) Simpson on Infants, pag'e 3 ; Northoote v. Doughty (1879), 
4 C. P. D. 385, post. 

(2) Flight V. BaUan (1828), 4 Russ. 298. 

(3) Johnson v. Pie (1665), 1 Keble 905, 913. 
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contract, (1) but it has been held that, in respect of moneys 
obtained by him on such a representation, there is an 
equitable liability upon him to return them. (2) So, too, 
if he represents himself to be of age and thereby induces 
another to contract, he is not estopped from afterwards 
setting up his infancy. To give effect to such an 
estoppel would be to undermine the protection given by 
the law to infants. (3) 



Art. XXXIX. — Contracts for Necessaries. 

1. An infant is liable to pay a reasonable price 
for goods sold and delivered to him, provided such 
goods are necessaries. (4) 

2. Necessaries means goods suitable to the 
condition in life of such infant and to his actual 
requirements at the time of the sale and 
delivery. (5) 

3. It is for the Court to decide in each case 
whether there is evidence on which a jury may find 
that the goods in question were necessaries, and for 
the jury to say whether, in fact, they were neces- 
saries in all the circumstances of the case. (6) 

Note. — Strictly speaking, an infant is incapable of 
making a contract of purchase at all. There is, there- 
fore, no liability on him to pay the agreed price for 
goods supplied ; " but if a man satisfies the needs of an 
infant by supplying to him necessaries, the law will 

(1) Bartlett v. WeUs (1862), 1 B. & S. 836. 

(2) Levine v. Brougham (1908), 24 T. L. R. 801. 

(3) Caiman v. Farmer (1849), 3 Ex. 698. 

(4) Sale of Goods Act, 1893, s. 2. 

(5) Johnstone v. Marks (1887), 19 Q. B. D. 509. 

(6) Nash V. Inman, [1908] 2 K. B. 1. 
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imply an obligation to repay him for services so rendered, 
and will enforce the obligation against the estate of the 
infant." (1) The obligation is to pay a reasonable, and 
not the agreed, price for the goods. The term necessaries, 
■ it will be observed, is not limited to such things as are 
absolutely necessary to keep the infant alive and 
decently clothed, but extends to all such things as 
reasonable persons would supply to an infant in that 
class of society to which the infant belongs, and which 
are necessary to him in the sense of being necessary to 
enable him to keep up that position. The standard, 
therefore, varies according to the class of society to 
which the infant belongs, and his parents' means and 
position. 

In an action for the price of necessaries the plaintiff 
must prove not only that the goods are of a kind 
reasonably necessary for an infant in the station of life 
to which the defendant belongs, but also that in fact the 
particular goods were necessaries for that infant at the 
time they were supplied to him. If he was at the time 
otherwise supplied with sufficient goods of the same 
kind, the goods supplied would not be necessaries. 

Illustrations. 

1. The plaintifE, a tailor, supplied the defendant, an infant, 
with clothes at the credit price of £145 10s. M., or £122 19s. 6d. 
cash, between the months of October, 1902, and June, 1903. The 
clothes included eleven fancy waistcoats. The defendant was an 
underg'raduate at Trinity College, Cambridge, and his father was 
an architect in a good position, having a town and country house. 
The plaintiff sued for the cash price of the clothes, and proved 
that they were charged for at cash prices. The counsel for the 
defendant submitted that, subject to proof of the infancy of the 
defendant, there was no evidence to go to the jury, and called 
the defendant's father, who proved the date of the birth of the 
defendant, and that the defendant was at the time the goods were 
supplied amply supplied with clothes according to his position in 

(1) Nash V. Inman, [1908] 2 K. B. 1, at p. 8. 
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life. Held, that there was no evidence to go to the jury that the 
goods were necessaries. In order to render an infant's contract for 
necessaries enforceable, the plaintiff must prove (i.) that the con- 
tract was for goods reasonably necessary for his support in his 
station of life, and (ii.) that the infant had not ah-eady a sufficient 
supply of these neoessai-ies. (1) 

2. The plaintiff, a jeweller, supplied to the defendant, a minor, 
a pair of crystal rubies and diamond solitaires at £25, and a silver 
,9ft. antifl[ue goblet at £15 15s. The defendant was the younger 
son of a deceased baronet of large property, and during his 
minority had an income of about £500 a year, and on attaining 
his majority came into £20,000. He moved iu the highest society, 
and was in the habit of riding races for his friends, amongst others 
for the Marquis of Hastiags, for whom the goblet was, as the' 
plaintiff knew, intended as a present. The judge at the trial left 
it to the jury to say whether the goods were necessaries suitable 
to the estate *and condition in life of the defendant, and the jury 
found that they were, and judgment Was given for the plaintiff for 
£40 15s. Held on appeal, that the judge was wrong in leaving the 
question to the jury ; that in the absence of proof of special circum- 
stances it could not be said that either of the articles were necessary 
for maintaining' a young man in any station of life ; and, accord- 
ingly, that there was no evidence to go to the jury that the goods 
were necessaries, and that the plaintiff should have been non- 
suited. (2) 

3. The plaintiff sued the defendant for goods sold and delivered 
to him when an infant. The goods were as follows : — 





£ s. d. 


A fine gold ring 


-.180 


A ring, engraved crest . . 


.. 18 


Short gold watch-chain 


2 2 


A pair of pins . . 


.. 18 


A ring 


..160 


A ring 


..150 


A ring repaired . . 


..036 




£8 6 



The defendant was the eldest son of a gentleman of fortune 
and a member of Parliament, and was at the time the goods were 
supplied an undergraduate at Cambridge University. The judge 
left it to the jury to say whether the goods were necessaries or 

(1) Nash V. Inman, [1908J 2 K. B. 1, at p. 12. 

(2) Eider v. Wombwell (1868), L. R. 4 Ex. 32. 
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not ; and they found they were, and retui-ned a verdict for the full 
amount claimed. Held, that the judge was right to leave the 
matter to the jury ; that the jury had to decide whether the goods 
were for the defendant's necessary use in order to support himself 
properly in the degree, state, and station of life in which he moved ; 
and that there was evidence fit to go to the jury that the goods in 
this case were necessary in the above meaning of the word. (1) 



Art. XL. — Contracts of Education and Service. 

1. An infant is bound by a contract to pay for 
his education, or for instruction in a trade suitable 
to his condition in life, provided the sum agreed to 
be paid is reasonable, the contract as a whole is 
for his benefit, and he has had the education or 
instruction. (2) 

2. An infant is bound by a contract to serve 
for remuneration, provided it is, as a whole, for his 
benefit. (3) 

Illusikations. 

1. The defendant in 1886, at the age of seventeen, entered into 
a deed of apprenticeship with the plaintifl'. By this deed, in con- 
sideration of £500 to be paid to the plaiatifE by the defendant 
(£200 upon execution of the deed, and £300 on December 29th, 
1889), the defendant bound himself to the plaintiff to learn the 
business of an auctioneer for a term of foiu' years from the date 
of the deed, and the plaintiff covenanted to instruct him in the 
business of an auctioneer. The defendant made default in pay- 
ment of the £300, and an action was brought therefor after he 
had attained twenty-one. The jury found that the deed was a 
provident and proper arrangement for the infant and necessary 
if he wished to learn the business to which he was apprenticed, and 



(1) Peters v. Fleming (1840), 6 M. & W. 42. 

(2) Walter v. Everard, [1891] 2 Q. B. 369 (see especially 
judgment of Fry, L.J.) ; Green c Thompson, [1899] 2 Q. B. 1. 

(3) De Francesco v. Barnum (1890), 45 Ch. D. 430 ; Evans v. 
Ware, [1892] 3 Ch. 502. 
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that the premium was fair and reasonable, and that instruction had 
been given under the deed. Held, that the liability for necessary 
instruction duly provided stood upon the same footing as that for 
ordinary necessaries supplied to him, that the defendant was there- 
fore liable for the £300 as being a fair and reasonable amount, and 
so found by the jury, and the fact that he covenanted under seal 
to pay that amount was immaterial. (1) 

2. By an apprenticeship deed dated 1886 and made between an 
infant then aged fourteen years, her parent and the plaintiff, the 
infant was bound apprentice to the plaintiff for seven years to be 
taught stage dancing upon certain terms. One of these was that 
the infant should not accept any professional engagement or con- 
tract matrimony during the said term without the consent of her 
master. The plaintiff covenanted to instruct the infant and to pay 
her for alT dancing entertainments to which the infant might be 
engaged at certain rates ; in return for which the infant's services 
were to be entirely at the disposal of the plaintiff. There was no 
stipulation that the master should provide engagements for the 
infant or maintain her while unemployed, and the plaintiff might 
under the deed put an end to the apprenticeship if the infant 
should be found unfit for stage dancing or should break any of 
the terms of the deed or in any way misconduct herself. 

In 1889 the infant entered into an engagement with the 
defendant Barnum to dance at his show called Olympia, at 21s. 
per week. 

In an action bi'ought by the plaintiff against the infant and 
her parent to enforce the provisions of the deed : Seld, that the 
question was, was the deed as a whole for the benefit of the infant ; 
and further that having regard to all its terms it was not, and 
therefore the plaintiff had no rights against the infant or her 
parent. (2) 



Art. XLI. — Contractual Liability attached to 
Property. Contracts ivhich are Binding unless 
Bepudiated. 

1. Infants who become possessed of property 
of a permanent nature, to the possession of which 
obligations are attached, are liable, so long as 

(1) Walter v. Everard, [1891] 2 Q. B. 369. 

(2) De Francesco v. Barnum (1890), 45 C. D. 430; 



80 CONTRACTS 

they hold the property, to discharge the obligations 
attached to it. (1) 

2. If it is desired to repudiate the obligation, 
the property must be disclaimed. A complete 
repudiation can only be made after attaining full 
age, and must be made within a reasonable time 
thereafter. A repudiation made during infancy 
is suspensive only because it may be recalled on 
attainment of majority. (2) 

3. Where the repudiation takes place before 
the infant has received any real benefit from the 
property, the infant can recover back money paid 
in respect of it, but not otherwise. (3) 

4. A covenant by an infant in a marriage settle- 
ment to settle after-acquired property is in general 
voidable, but is binding on the infant after he comes 
of age, unless he repudiates within a reasonable 
time of his attaining his majority. A marriage 
settlement by an infant which is obviously pre- 
judicial to him is entirely void. (4) 

Note. — The first two rules apply to the following 
classes of property : — Eeal and leasehold property with 
covenants attached, shares in a company which are not 



(1) L. & N. W. Ely. Co. v. McMichael (1860), 5 Ex. 114, at 
p. 123. 

(2) L. & N. W. Ely. Co. v. McMichael (1850), 5 Ex. 114, at 
p. 127 ; and see Edwards v. Carter, [1893] A. C. 360. 

(3) Hamilton v. Vaughan Sherrin Co., [1894] 3 Ct. 589. 

(4) Edwards v. Carter, [1893] A. C. 360 ; Duncan v. Dixon 
(1890), 44 C. D. 211 ; Kingsman v. Kingsman (1880), 6 Q. B. D. 
122. 
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fully paid up, a share iu a partnership. (1) In all 
these cases the infant must either give up the property, 
or, if he holds it, bear its burdens — e.g. pay the rent, or, in 
the case of the partnership, allow himself to be debited 
with his share of losses if he claims his share of 
profits. (1) If an infant partner does not expressly dis- 
affirm his membership of the partnership upon attaining 
his majority he will be liable for the debts of the 
partnership incurred after he has attained full age. (2) 

Illustrations. 

1. In an action for calls on railway shares the defendant pleaded 
that at the time the shares were allotted to him and at the time 
the calls were made he was an infant, and that he had never satisfied 
or confirmed his proprietorship of the shares. It was held that this 
plea was insufficient. In order to succeed the defendant would 
also have to show either that he was still an infant or that he had 
expressly repudiated the contract. (3) 

2. By a marriage settlement the father of the intended husband 
(who was then a minoi") covenanted with the trustees to pay them 
an annuity during the life of the intended wife or any issue of the 
intended marriage, and the trustees were to pay the annuity to the 
husband during his life and afterwards for the benefit of his wife 
and the issue of the intended marriage. The settlement contained 
an agreement by the husband to vest in the trustees upon certain 
trusts, all the property to which he should become entitled under 
the will of his father. The husband came of age one month after 
he executed the settlement. The father died four years later, 
leaving property by will to his son. A year after his father's death 
the husband repudiated the settlement. 

Held, that though the husband might have repudiated the 
settlement, as he had not done so within a reasonable time after he 
came of age, it was binding on him. (4) 

(1) See L. & N. W. Ely. v. MoMichael (1850), 5 Ex. 114 ; 
Holmes v. Blogg (1818), 8 Taunt. 508 ; Cope v. Overton (1833), 
10 Bing. 252. 

(2) Goode V. Harrison (1821), 5 B. & Aid. 127. 

(3) See L. & N. W. Rly. v. MoMichael, supra, and for instances 
of the other classes of property referred to in this article, see the 
cases referred to in this decision. 

(4) Edwards v. Carter, [1893] A. C. 360. 

0, G 
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3. An infant held himself out as being in partnership with X, 
and continued to act as such till within a short period of his coming 
of age, but there was no proof of his doing any act as a partner 
after he was twenty-one. It was held that it was his duty to notify 
the disaffirmance of the partnership on arriving at the age of 
twenty-one ; and that as he had neglected to do so, he was responsible 
to the persons who had trusted X with goods subsequently to his 
attaining twenty-one on the credit of the partnership. " It is 
clear,'' said Mr. Justice Bayley, " that an infant may be in partner- 
ship. It is true that he is not liable for contracts entered into 
during his infancy, but stiU he may be a partner . . . When he 
comes of age he may elect whether he will continue that partnership 
or not." (1) 



Art. XLII. — No Ratification of Infants' 
Contracts. 

1. The contracts of an infant other than those 
mentioned in the preceding and following Articles 
are voidable by him both during and after infancy. 
But they are not voidable by the other party, and 
the infant can sue on them. 

2. No action can be brought to charge any 
person upon any promise made after full age to 
pay any debt contracted during infancy, or upon 
any ratification made after full age of any promise 
or contract made during infancy, whether there 
shall or shall not be any new consideration for such 
promise or ratification after full age. (2) 

Note. — At common law the contracts of an infant 
were generally voidable by him — except contracts for 
necessaries. (See Art. XXXIX.) But as they were only 
voidable, if after he came of age he ratified a contract, he 

(1) Goode V. Harrison (1821), 5 B. & Aid. 147, see at p. 157. 
See further Lovell v. Beauohamp, [1894] A. C. 607. 

(2) Infants' Relief Act, 1874 s. 2. 
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thereby lost his right to avoid it, and if, after he came 
of age, he promised to pay a debt incurred whilst he was 
an infant, an action lay on the promise, without showing 
any consideration other than the existing debt. This 
Act, however, enables the infant to avoid the contracts to 
which it applies, even though, after he has come of age, 
he has ratified them and expressed an intention to be 
bound by them. 

Among the contracts to which this section applies are 
contracts to marry, or to pay for work and labour, and 
generally all contracts except those referred to in 
Arts. XXXIX., XL., XLI. and XLIII. 

New Contract. — Though an infant cannot be sued on 
a ratification (even with a new consideration) of a con- 
tract made during infancy, he may, when he comes of 
age, enter into a fresh contract to do that which, as an 
infant, he had contracted to do. If there is a new offer 
and acceptance and consideration, there is a new contract. 
If there is merely a promise or expression of intention 
to be bound by the old contract, that is only ratification. 

Illustkations. 

1. M, an infant, offered marriage to C, and was accepted. 
After M came of age he recognized the engagement, and continued 
to behave as C's fiance for about six months. But he made no new 
promise to marry her. In an action for breach of promise he 
successfully pleaded infancy. (1) 

2. D, an infant, offered marriage to N and was accepted, 
subject to the approval of his parents. Two days before he attained 
twenty-one he obtained his father's approval, and on the day on 
which he came of age he saw N and said, " Now I may and will 
marry you as soon as I can." This was evidence of a new promise, 
and the jury having found for the plaintiff, she had judgment. (2) 

3. W, an infant, was engaged to be married to D. After he 
came of age he asked her to fix the wedding-day. She fixed it, and 
he assented. Then he broke off the engagement. 

(1) Coxhead v. Mullis (1878), 3 C. P. D. 439. 

(2) Northcote V. Doughty (1879), 4 C, P. D. 385, 
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Held, that the fixing the wedding-day was a new promise to 
marry on that day. (1) 

4. An infant became indebted on Stock Exchange transactions 
to a firm of brokers. After he came of age they brought an action 
against him. The action was settled on the terms of his accepting 
two bills for £50 each. In an action on one of these bills he 
pleaded infancy. Held, that he was not Uable, as the transaction 
amountod merely to a promise made by him after he came of full 
age to pay a debt contracted during infancy. Even if there was 
any new consideration in the settlement of the action, that did 
not affect the case, as the Act says, " whether there shall or shall 
not be any new consideration for such promise.'' (2) 



Art. XLIII. — Infants' Contracts which are Void. 

All contracts whether by speciality or by 
simple contract — 

(a) for the repayment of money lent or to be 
lent ; 

{h) for goods (not being necessaries) supplied 
or to be supplied ; 

(c) all accounts stated with infants ; 
are absolutely void. (3) 

Note. — Though the Act declares these contracts 
" absolutely void," it seems that they are only void in 
this sense that they are not enforceable against the 
infant and are incapable of being ratified by him. 

1. It seems that the infant may sue on the contract 
if it has been executed by him, or in part executed by 
him, as he could before the passing of the Infants' Eelief 

Act. (4) 

(1) Ditcham v. Worrall (1880), 5 C. P. D. 410. 

(2) Smith V. King, [1892] 2 Q. B. 543. 

(3) Infants' ReKef Act, 1874 (37 & 38 Vict. o. 62), s. 1. 

(4) Warwick v. Monteith (1813), 2 M. & S. 205, 14 R. R. 634. 
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2. When an infant has paid for something and con- 
sumed or used it, he cannot, if the contract was for his 
benefit, recover back the money which he has paid as 
upon a failure of consideration. (1) 

Money Lent. — The Betting and Loans (Infants) Act, 
1892, (2) carries this provision a little further. 

By that Act, if an infant contracts a loan, and, after 
, he comes of age, agrees to pay any money which wholly 
or in part represents such loan, the contract is void so 
far as it relates to any money which represents or is 
payable in respect of such loan. For instance, suppose 
an infant borrows £500 at 10 per cent. When he comes 
of age there is, say, £650 due for principal and interest, 
and another £20 for "commission," £670 in all. Now 
he borrows another £100 and gives a promissory note or 
accepts a bill at six months for £1000. That £1000 is 
made up of £670, the original loan, interest and com- 
mission; £33 10s. further interest thereon at 10 per 
cent. ; and the balance of £296 10s. is the new advance 
and interest thereon. The note or bill is void as to the 
£670 and £33 10s., and only enforceable for the balance 
£296 10s. 

luUSTEATIONS. 

1. An infant may be a membex' of a building" society. An 
infant member of a building society borrowed money from the 
society to enable her to buy land and complete houses which were 
being buUt upon it. She mortgaged the land to the building 
society to secure the loan. The loan and the covenant to repay 
it are absolutely void, and the infant is not liable to repay the 
loan. (3) 

2. J, an infant, married a widow who carried on the business 
of a coke and breeze dealer. After the marriage he carried on the 
business. In the course of the business he bought coke from the 
Corporation of Birmingham on credit, and did not pay for it. It 

(1) Valentini v. CanaU (1889), 24 Q. B. D. 166. 

(2) 55 and 56 Vict. o. 4 

(3) Nottingham Building Society v. Thurston, [1903] A. C. 6. 
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was held that J was not indebted to the corporation for the price 
of the coke. (1) 

3. An infant entered into a contract to become tenant of a house 
and to pay for the furniture therein. He occupied the house and 
used the furniture therein. He paid £68 on account, and gave a 
promissory note for £24, the balance. 

Held, (a) that the contract to pay was void, and the infant was 
entitled to have the promissory note cancelled. (6) That the infant 
was not entitled to a return of the £68 paid, as he had had the use 
of the furniture in respect of which the money was paid. (2) 



Sect. II.— DEUNKENNESS, LUNACY, AND 
FELONY. 

Art. XLIV. — Drunkenness. 

1. The contract of a man too drunk to know 
what he is about, is voidable by him provided his 
state of mind was known to the other party to the 
contract. (3) 

2. The drunken man may, when sober, ratify 
the contract, and is then bound by it. (4) 

3. Where necessaries are sold and delivered to 
a person who, by reason of drunkenness, is incom- 
petent to contract, he is bound to pay a reasonable 
price. (5) 

4. Necessaries means " goods suitable to the 
condition in life of the drunkard and to his 

(1) Re Jones (1881), 18 Ch. D. 109. 

(2) Valentine v. Canali (1889), 24 Q. B. D. 166. 

(3) Matthews v. Baxter (1873), L. R, 8 Ex. 132 ; Molton v. 
Camroux (1849), 4 Ex. 17, per cur. p. 19. 

(4) Ibid. 

(5) Sale of Goods Act, 1893, s. 2. 
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actual requirements at the time of the sale and 
delivery." (1) 

Illusteations. 1 

1. A, when drunk, indorsed a bill of exchange to B. He was 
so drunk that he was unable to comprehend the nature or effect of 
his indorsing-, and B knew this. If B, as holder of the bill, sue 
A as indorser, A can avoid the contract to pay which his indorse- 
ment implied. (2) 

2. A agreed to buy houses of B. He was so drunk as not to 
know what he was doing. Afterwards, when sober, he ratified and 
confirmed the contract. Both parties were bound by it. (3) 

3. A, in a state of complete intoxication, buys of B clothes 
suitable to A's station in life, and of a kind with which he is not 
already sufficiently supplied. Though A is not necessarily bound 
to pay the agreed price, he must pay a reasonable price for the 
clothes. (4) 



Art. XLV. — Lunatics. 

1. A person who suffers from such mental 
disease that he does not understand what he is 
doing is not bound by a contract made by him while 
in such condition, if his condition is hnown to the 
other party to the contract. (5) 

2. The onus of proving both the insanity and 
the other party's knowledge of it lies on the party 
seeking to avoid the contract. (5) 

3. If, in fact, the person was sane at the time 
of making the contract, e.g. was enjoying a lucid 
interval, the contract is binding on him, even 

(1) Sale of Goods Act, 1893, s. 2. 

(2) Gore v. Gibson (1845), 18 M. & W. 623, 67 E. E. 762. 

(3) Matthews v. Baxter (1873), L. E. 8 Ex. 132. 

(4) Sale of Goods Act, s. 2. 

(5) Imperial Loan Co. v. Stone, [1892] 1 Q. B. 599. 
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though the other party knew he was usually- 
insane. (1) 

Noie. — The first two rules hold with regard to all 
contracts except contracts of marriage, where it is 
only necessary to show that one of the parties was in 
fact insane at the time of going through the ceremony, 
and not that the other party knew. (2) 

Illustration. 

Action on a promissory note. The defendant pleaded that at 
th& time of making the note he was insane and that the plaintiff 
knew. The jury found that he was in fact insane, but could not 
agree as to whether the plaintiff knew it. The judge entered 
judgment for the defendant. Held, that he was wrong ; the 
defendant, in order to succeed, must convince the jury on both 
issues. (3) 



Art. XL VI. — Disability of Convicted Felon. 

A. convict is incapable of making any con- 
tracts. (4) 

Note. — "Convict" means any person against whom 
judgment of death or of penal servitude has been pro- 
nounced by any Court of competent jurisdiction upon 
any charge of treason or felony. (5) 

The disability ceases when the convict has suifered 
any punishment to which sentence of death, if pro- 
nounced against him, may be lawfully commuted, or htis 
undergone the full term of penal servitude for which 

(1) Hall V. Warren (1804), 9 Ves. 605. 

(2) Durham v. Durham (1885), 10 P. D. 80. 

(3) Imperial Loan Co. v. Stone, [1892] 1 Q. B. 599. 

(4) The Forfeiture Act, 1870, s. 8. 

(5) Ibid. s. 6. 
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judgment was pronounced against him, or any substituted 
punishment, or has received the King's pardon. (1) 

It is suspended whilst he is lawfully at large under 
any license. (2) 



Sect. III.— CONTEACTS OF MAEEIED WOMEN. 
Art. XL VII. — How far they are Binding. 

1. At common law a married woman was 
incapable of binding herself personally by con- 
tract, (3) and this incapacity to bind herself j9e/'S0?i- 
ally is unaltered by statute. 

2. The Married Women's Property Acts have, 
however, enabled her to enter into contracts in 
respect of and to the extent of her separate property, 
and not otherwise. (4) 

3. Every contract entered into by a married 
woman (otherwise than as an agent) is deemed to 
be a contract entered into by her with respect to, 
and to bind, her separate property, whether at the 
time of the contract she had any separate property 
or not. Judgments given in respect of such 
contractual liability are given against the separate 
estate of the married woman and not her person, 
and execution is limited accordingly. (5) 

(1) The Forfeiture Act, 1870, s. 7. 

(2) lUd. s. 30. 

(3) See e.g. MarshaU v. Eottou (1800), 8 T. E. 545. 

^ (4) Married Women's Property Acts, 1882 & 1893 (45 & 46 
Vict. c. 75, s. 1 ; 56 & 57 Vict. c. 63, s. 1). 

(5) IMd. and Scott v. Morley (1887), 20 Q. B. D. 120. 
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Note. — The common law being as above stated, in 
order to attach any liability to a married woman's estate 
in respect of a contract, or to render it enforceable 
at all, it must be possible to point to some provision 
in the statutes enabling the contract to be made. (1) 
Even in cases where the contract has been validly made 
by the married woman it is, as pointed out above, 
binding only on her separate estate, and judgments 
in respect of such contracts are not strictly personal 
judgments against the woman herself. A married 
woman, therefore, cannot be committed to prison for 
noncompliance with an order made under s. 5 of the 
Debtors' Act, 1869, in respect of such a judgment, (2) 
neither can she be made bankrupt on a bankruptcy 
notice, the form of such notice requiring the judgment 
on which it is issued to be a personal judgment. (3) 
Moreover, even with regard to her separate property, 
execution is very often seriously limited by the fact 
that there may be, and often is, a provision with regard 
to her separate property restraining her from antici- 
pating the income of it. Where there is such a restraint 
upon anticipation the execution creditor can only attach 
income accrued due at the date of the judgment. (4) 

With regard to her ante-nuptial debts a woman 
remains liable after her marriage to the extent of her 
separate property ; (5) 

By the Married Women's Property Act, 1882, ss. 1 
and 2, a married woman is made capable of hold- 
ing, acquiring and disposing of, any property, real or 
personal, as her separate property, as if she were a 

(1) See Pa^uin v. Beauclerk, [1906] A. C. 148. 

(2) Soott V. Morley (1887), 20 Q, B. D. 120 ; Pelton v. Harrison, 
[1892] 1 Q. B. 118, at p. 120, and cases cited in note to Rule 3. 

(3) Be Hannah Lynes, [1893] 2 Q. B. 113. 
(4.) BoHtho V. Godley, [1905] A. C. 98. 

(5) Married Women's Property. Act, 1882, s. 13. 
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femme sole, and any woman married after the Act is 
entitled to hold and dispose of all real and personal 
property which belongs to her at the time of her 
marriage, or is acquired by her afterwards, as her 
separate property ; and she may make contracts in 
respect of it with her husband as well as with strangers, 
and generally may make agreements with him, and may 
sue and be sued in her own name. 

Illustkation. 

The plaintiff, a dressmaker, sued the defendant, a married 
woman, for the price of dresses. The plaintiff had made no 
inquiries as to whether the defendant was married or not. Goods 
had been previously supplied by the plaintiff to the defendant, and 
the defendant had from time to time paid for them by her own 
cheques. The defendant had no separate estate, and proved that 
in fact she had ordered the dresses in question as agent for and 
under the authority of her husband. The plaintiff knew nothing 
of this. The defendant's husband went bankrupt. Held, that 
inasmuch as the defendant in fact contracted as an agent, (1) the 
provisions of the Married Women's Property Act enabling her to 
contract so as to bind her separate estate were not applicable, and 
therefore the defendant was not liable. (1) 



Sect. IV.-CONTEAOTS OF COEPOEATIONS. 
Art. XLVIII. — Void if ultra vires. 

1. The powers of corporations to make con- 
tracts vary according to the character of the 
corporation. 

2. A corporation created by express or presumed 
charter of the King has all the powers of making 
contracts that an ordinary individual has. (2) 

(1) Paquin v. Beauclerk, [1906] A. C. 148. 

(2) Sutton's Hospital Case (1612), 10 Coke, 1 ; and Wenlock o. 
Dee (1883), 36 C. D. 685m. 
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3.^ A corporation created by statute can only 
make^uch contracts as it is expressly or by neces- 
sary implication empowered to make by the statute 
creating it. (1) 

4. A corporation incorporated under the Com- 
panies Acts, 1862-1907, can only make such con- 
tracts as are expressly or by necessary implication 
authorized by its memorandum of association. (2) 

5. Contracts purporting to be made by or on 
behalf of statutory corporations and by or on behalf 
of corporations incorporated under the Companies 
Acts, 1862-1907, other than those which are per- 
mitted to be made by them, are ultra vires and void, 
and no ratij&cation by all or any of the members of 
the corporation can make them valid. (3) 

Note. — The Crown alone can create a corporation ; 
and does so either by charter or by or under an Act 
of Parliament. Where a corporation has existed im- 
memorially, the grant of a charter and its subsequent 
loss is presumed. At common law it is an incident to 
a corporation to use its common seal for the purpose 
of binding itself to anything to which a natural person 
could bind himself. (4) Even if there are conditions 
in its charter that the corporation shall not do particular 
things, and these things are nevertheless done, it gives 

(1) Ashbury Ely. Car. Co. v. Eiote (1876), L. R. 7 H. L. 673 ; 
A.-G. V. L. C. C. [1901] 1 Ch. 781 ; [1902] A. C. 16S. 

(2) Astbury Rly. Car. Co. v. Riche (1875), L. R. 7 H. L. 673. 

(3) Asbbury Rly. Car. Co. v. Riohe (1875), L. R. 7 H. L. 673 ; 
Wenlook v. Dee (1883), 36 C. D. 685« ; Companies Act, 1862, s. 12. 

(4) Ricbe v. Ashbury Rly. Car. Co. (1874), L. R. 9 Ex. 224, at 
263, 264, and see oases cited to Rule 2, supra; and A.-Gr. u. Man- 
chester Corporation, [1906] 1 Cb. 643, at 651 ; and R. u. Eastern 
Arobipelago Company (1853), 2 E. & B. 857. 
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ground for a proceeding by scire facias in the name 
of tlie Crown to repeal the charter creating the 
corporation, but the contract binds the corporation 
and is not void. (1) But corporations created by statute 
and under the Companies Act are subject to a different 
rule. A company created by statute cannot go beyond 
the powers conferred upon it by statute, and companies 
created under the Companies Acts, 1862-1907, are 
expressly prohibited from going beyond the powers 
taken by them in their memorandum of association. (2) 
The result is that in the case of these last two classes 
of companies contracts made in excess of their powers, 
being ultra vires, are wholly void and incapable of 
ratification in any way. (3) At the same time, in con- 
sidering how far the powers of these corporations extend, 
it must be remembered that all things which are inci- 
dental or reasonably conducive to the powers expressly 
conferred on them are to be treated as being within the 
powers of the corporation. (4) 

Illustrations. 

1. The objects of a company, registered under the Companies 
Act, 1862, were stated in its Memorandum of Association to be — 
" to make and sell or lend on hire railway carriages and wagons and 
all kinds of railway plant fittings, machinery, and rolHng stock ; 
to carry on the business of mechanical engineers and general 
contractors ; to purchase, lease, work and seU mines, minerals, land, 
and buildings ; to purchase and sell, as merchants, timber, coal, 
metals, or other materials, and to buy and sell any such materials 
on commission as agents." The directors agreed to purchase a 
concession for making a railway in a foreign country, and a 
general meeting of shareholders afterwards approved and adopted 
this contract. Held, that this contract being of a nature not 
included in the Memorandum of Association was ultra vires not 
only of the directors but of the whole company and was void, and that 

(1) Ibid. 

(2) Companies Act, 1862, s. 12. 

(3) See cases cited under Rules 4 and 5, ante. 

(4) A.-G. V. a. E. Ely. (1880), 5 A. C. 473. 
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the subsequent assent of the whole body of shareholders could not 
make it valid or give the company powers that it had not got. (1) 

2. The London Tramways Company by its Memorandum of 
Association had power to carry on the business of omnibus pro- 
prietors in connection with any business of the Company, and ran 
omnibuses under this power from their tramway terminus in 
Blackfriars Eoad to Farringdon Boad ; and from their tramway 
terminus in Waterloo Road to the Strand ; and from their tramway 
terminus in Westminster Bridge Road to Trafalgar Square, at 
halfpenny fares. 

The London County Council, which is a purely statutory body, 
incorporated under the Local Government Act, 1888, purchased 
under statutory powers the tramway undertaking of the London 
Tramways Company, and worked the tramways formerly worked 
by the Company. They also continued the omnibus service above 
mentioned. 

Held, that the working of the omnibus service was ultra vires 
the County CounoU, the omnibus business not being incidental 
to the tramway business ; and the Council were restrained from 
so acting ultra vires by an injunction in an action brought by 
the Attorney- General on the relation of the rival omnibus pro- 
prietors. (2) 

3. The Great Eastern Railway had, by Act of Parliament, 
power "to enter into agreements with respect to the working, 
maintenance, and management of the Tilbury and Southend Rail- 
way (which was the property of another company), and with respect 
to the apportionment of the traffic, and of the tolls, fares and 
charges for traffic on the Tilbury and Southend Railway." Held, 
that a contract by the Great Eastern Railway Company to supply 
the Tilbury and Southend Railway Company with rolling stock in 
return for an annual payment was not ultra vires but was reasonably 
incidental to the powers conferred on it by Parliament. The 
doctrine of ultra vires, as explained in the Ashbury Railway Carriage 
Company case, was, it was said, to be applied reasonably so that 
whatever is fairly incidental to those things which the Legislature 
has authorized by Act of Parliament ought not, unless expressly 
prohibited, to be held as ultra vires. (3) 

(1) Ashbury Rly. Car. Co. v. Riche (1875), L. R. 7 H. L. 
673. 

(2) A.-G. V. L. C. C, [1902] A. C. 165. 

(3) A.-G. V. G. E. Rly. Co. (1880), 5 A. C. 473. 



CHAPTER V. 

What Contracts must be under Seal. 

Art. XLIX. — Contracts of Non-trading 
Corporations. 

Contracts of non-trading corporations must be 
under the common seal of the corporation, except 
in the following cases : 

(1) Contracts relating to trivial matters of 
frequent occurrence, or such as from their nature 
do not admit of delay, need not be under seal. (1) 

(2) Where the purposes for which a corpo- 
ration is created render it necessary that work 
should be done, or goods supplied to carry those 
purposes into effect, and orders are given (though 
not under seal) by the corporation in relation to 
work to be done or goods to be supplied to carry 
into effect those purposes, if the work done or 
goods supplied are accepted by the corporation 
and the whole consideration for payment is executed, 
there is a contract to pay implied from the acts 
of the corporation. (2) 

(1) Per Tindal, C.J., in Arnold v. Mayor of Poole (18 42), 4 
M. & G., 8 60, 895 ; 61 B. R^64^See per Lord P enma n, in Church 
rimperiarGas'C8~(i837), 6 A. &E. 846, 86i, A. ; 45" R.' R. 638.p 

(2) Lawford V. BiUerioay Rural CofllMjiJ, [1903] 1 K. B. 77. 
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(3) Some kinds of non-tradiog corporations 
are empowered or required by statute to contract 
in particular ways, either expressly requiring the 
corporation seal to particular kinds of contracts, 
or empowering them to contract without seal. (1) 

Note. — The general rule of law is that a corporation 
contracts under its common seal ; as a general rule, it is 
only in that way that a corporation can express its will 
or do any act. That will has always been subject to the 
exception of " acts very frequently occurring or too 
insignificant to be worth the trouble of affixing the 
common seal." (2) After a long controversy the second 
above exception was established by the Court of Appeal 
for non-trading corporations, i.e. corporations created for 
public purposes, such as county and borough councils, 
boards of guardians, and district councils. (3) 

As regards corporations established for trading pur- 
poses (such as railway companies and ordinary trading 
companies under the Companies Acts), the common law 
allowed greater latitude, and the statute law has now 
rendered the common law rule nearly obsolete for all 
practical purposes. (4) 

Illustrations. 

1. A municipal corporation owned markets and tolls. They 
caused tlie lettingf of the tolls to be put up to auction, under con- 
ditions by which the highest bidder was to be bound to take a lease 
of the tolls. H was the highest bidder at the auction, but he 
refused to carry out the agreement by taking a lease of the tolls. 

(1) See Public Health Act, 1875, s. 174, and the Local Govern- 
ment Act, 1894, ss. 3 and 19 (Parish Councils and Parish 
Meetings). 

(2) Per Lord Denman, in Church v. Imperial Gas Light and 
Coke Co. (1838), 6 A. & E. 846, 861. 

(3) Lawford v. BiUerioay Rural Council, [1903] 1 K. B. 7. 

(4) See next article. 
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The corporation brought an action for damages for breach of the 
agreement. Held, that as it was not under the seal of the cor- 
poration it was not enforceable. (1) 

2. A rnxmicipal corporation owned a dock, which they allowed 
ships needing repair to use under certain printed regulations. W 
entered into a parol ag-reement for use of the dock in accordance 
with the regulations. By one of the regulations ships were to be 
entitled to enter the docks according to the order of entry in 
a book. The corporation did not admit Ws vessel into the dock 
in her turn. W brought an action for breach of contract. Held : 
This was a matter of daily necessity, and the contract was enforce- 
able though not under seal. (2) 

3. The defendant council was incorporated for ' the purpose 
{inter alia) of providing sewers for a district. For that purpose it 
was necessary to employ an engineer to advise the council. The 
council gave the plaintiff an order to report to the council. The 
council accepted the report. The work which was to be paid for 
was completed and the consideration therefore wholly executed ; 
and the plaintiff was able to recover on an implied contract to pay 
for the work, though there was no contract under seal. (3) 

4. The plaintiff supplied coals to the guardians of a poor law 
union for use in their workhouse, under an agreement not under 
seal. The guardians accepted the coals, which were necessary for 
carrying out the purposes for which the guardians were incor- 
porated. The plaintiff was held able to sue the guardians for the 
price of coals sold and delivered. (4) 

5. Section 174 of the Public Health Act, 1875, re(3[uires that every 
contract made by an urban authority whei'eof the value or amount 
exceeds £50 shall be in writing and sealed with the common seal 
of such authority. The defendants, an urban authority, verbally 
directed their surveyor to employ the plaintiff to prepare plans for 
offices. The plaintiff accordingly prepared the plans and sent them 
to the defendants. Ultimately the offices were not erected. The 
jury found that offices were necessary for the purposes of the defen- 
dants, and that the plaintiff's plans were necessary for the erection 
of the offices, and that the cost of the plans was £94. Held, that 
assuming the contract was founded on an executed consideration, 

(1) Mayor and Corporation of Kidderminster v. Hardwiok 
(1873), L. R. 9 Ex. 13. 

(2) WeUs V. Kingston-upon-HuU Corporation (1875), L. E. 10 
C. P. 402. 

(3) Lawford v. Billericay Rural Council, [1903] 1 K. B. 772. 

(4) Nicholson v. Bradfleld Union (1866), L. E. 1 Q. B. 620. 
0. U 
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the plaintiff could not recover. Section 174 is obligatory and not 
merely directory, and applies to an executed contract of which the 
urban authority have had the full benefit and enjoyment, and this is 
the case even where the contract has been effected by an agent duly 
appointed under the common seal of the authority. (1) 



Art. L. — Trading Corporations. 

Contracts on behalf of any company incor- 
porated under the Companies Acts, 1862 to 1907, 
may be made as follows : 

(1) Any contract which, if made between 
private persons, would be by law required to be 
under seal, may be made on behalf of the com- 
pany in writing under the common seal of the 
company, and such contract may be in the same 
manner varied or discharged. 

(2) Any contract, which if made between 
private persons, would be by law required to be 
in writing, and signed by the parties to be 
charged therewith, may be made on behalf of 
the company in writing, signed by any person 
acting under the express or implied authority of 
the company, and such contract may in the same 
manner be varied or discharged. 

(3) Any contract which, if made between 
private persons, would by law be valid, although 
made by parol only, and not reduced into writing, 
may be made by parol on behalf of the company 
by any person acting under the express or implied 

(1) Hunt V. Wimbledon Local Board (1878), 4 C. P. D. 48, 
approved in Young v. Leamington Corporation (1883), 8 A. C. 517. 
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authority of the company, and such contract 
may in the same way be varied or discharged. (1) 

Note. — Many companies are incorporated by special 
Acts. These Acts (if passed after 1845) generally incor- 
porate the Companies' Clauses Act, 1845. Section 97 of 
that Act contains provisions similar to those contained 
in s. 37 of the Companies Act, 1867. 

In the case of those trading companies to which neither 
of these enactments nor any similar enactment is appli- 
cable, the common law rule applies. This rule, how- 
ever, is not the same as that applicable to non-trading 
corporations. 

The great increase of trading corporations in the last 
century forced on the courts the necessity of relaxing the 
stringency of the common law rule and introducing wide 
exceptions, in the case of trading corporations, to the old 
rule requiring the corporate seal for all contracts. In 
1868 the rule was thus expressed in a case to which the 
provisions of the Act of 1867 did not apply (though the 
Act had been passed), as the contract sued on had been 
made before the Act came into force : 

" A company which is established for the purpose of 
trading may make all such contracts as are made with 
relation to the objects of its incorporation. Whether a 
seal is required or not does not depend on the magnitude 
or the insignificance of the subject matter of the 
contract." (2) 

In that case a company established for working 
collieries was held able to contract without the corporate 
seal for the erection of a pumping engine and machinery, 
as these things were proper and necessary for carrying out 
the objects for which the company was incorporated. (2) 

(1) The Companies Act, 1867, s. 37. 

(2) South of Ireland Colliery Co. v. Waddle (1868), L. R. 
3 C. P. 4€3. 



CHAPTER VI. 

The Statute of Feauds. 

Akt. LI. — Contracts for which Writing is Required. 

At common law there is no difference in legal effect 
between contracts by word of mouth and contracts 
in writing, but by several statutes contracts of 
particular kinds have not their full legal effect 
unless in writing. 

The principal of these statutes are the 
following : — 

1. The contracts enumerated in sect. 4 of the 
Statute of Frauds. (1) 

2. Contracts for the sale of goods of the value 
of £10 and upwards. (2) 

3. Promises to pay debts barred by the Statutes 
of Limitations. (3) 

Note. — Among contracts of particular kinds which 
must be in writing are the following : — 

1. Contracts of Sea Insurance. (4) 

2. Agreements by solicitors with their clients with 

(1) 29 Car. II. c. 3. See Art. LII. 

(2) Sale of Goods Act, 1893, s. 4. See Art. LVIII. 

(3) See Chap. XVII. 

(4) Stamp Act, 1891, s. 93. 
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respect to the amount and manner of payment of their 
fees. (1) 

3. Bills of Exchange and Promissory Notes. (2) 

4. Special contracts relieving railway and canal 
companies from liability for loss of or injury to goods 
received for carriage. (3) 



Art. lit. — Sect. 4 of the Statute of Frauds 
(29 Car. II. c. 3). 

No action shall be brought whereby — 

(a) " To charge any executor or administrator 
upon any special promise to answer damages out of 
his own estate ; or 

{h) " whereby to charge the defendant upon any 
special promise to answer for the default or mis- 
carriage of another person ; or 

(c) " to charge any person upon any agreement 
made in consideration of marriage ; or 

{d) " upon any contract or sale of land tenements 
or hereditaments, or any interest in or concerning 
them ; or 

[e) " upon any agreement that is not to be 
performed within the space of one year from the 
making thereof ; 

(1) Solicitors Act, 1870, s. 4; and see Clare and Joseph, [1907] 
2 K. B. 369 — the efieot of which is that it is only when the solicitor 
is setting up the agreement that it need be in writing. The oUent 
may rely on an oral agreement by which a solicitor agrees to take 
less than the fees to which he would be entitled apart from such 
agreement, and see Arts. LXXXV. p. 153, and CVII. p. 195. 

(2) Bills of Exchange Act, 1882, ss. 3 and 83. 

(3) See Art. CIX. 
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" Unless the agreement upon which such action 
shall be brought, or some memorandum or note 
thereof shall be in writing, and signed by the party 
to be charged therewith or some other person 
thereunto by him lawfully authorized." 

Note. — For commentary on the above section see the 
following articles. 



Aet. LIII. — Contracts hy an Executor or 
Administrator to answer Damages out of his 
own Estate. 

An executor or administrator is only liable to 
pay the debts of the deceased out of the assets he 
receives unless he promises for good consideration 
to pay them out of his own estate. No action can 
be brought upon such a promise unless there is 
both a writing sufficient to comply with the statute 
and consideration for the promise. The statute 
does not substitute writing for consideration. (l) 

Art. LIV. — Promises to answer for the Debts, 
Default, or Miscarriage of Another. 

The statute applies to guarantees. 

A guarantee is a promise made by a guarantor 
to a creditor that if the debtor does not pay his 
debt, the guarantor will pay it. 

There must be a debtor and a creditor and a 
promise made by a third person to the debtor(5 ' 

(1) Raun V. Hughes (1778), 7 T. E. 350 n, 53 E. R. 262. 
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The statute has no application — 

(a) To contracts of indemnity. 

(&) To contracts of novation. 

(c) To contracts by which a person undertakes 
an original liability, i.e. promises to pay a debt for 
which he alone is liable. 

Note. — In order that there may be a contract of guar- 
antee there must be a primary liability, present or future, 
of a principal debtor and a promise by a third party to 
discharge that liability if the principal debtor does not. 
The liability under the contract must only arise in the 
event of the failure of the principal debtor to meet his 
obligations. Contracts of guarantee must be clearly 
distinguished from contracts of indemnity. 

A says to B, " If C fails in his obligation to you, I 
will answer for it." This is a guarantee. But a contract 
between A and B that if B has to pay C, A will repay B, 
is a contract of indemnity and not within the statute. 

It will be noted that the promise must be one to 
answer for the debt, default, or miscarriage of another, 
and therefore if there is any original obligation in 
the promisor, or if the promise releases the other person 
from the liability for his debt, default, or miscarriage, the 
contract does not come within the statute. (1) 

Suppose A owes money to B. If C promises B that 
he will pay if A does not, A remaining liable to B, and 
C's promise only becoming operative on A's failure to 
pay, that is a contract of guarantee, to which the statute 
applies. 

If C promises A, that if A is called on to pay the 
debt, he (C) will pay A the amount, that is a promise of 
indemnity. 

(1) Mountstephen v. Lakeman (1874), L. E. 7 H. L. 17. 
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If C promises B to pay A's debt instead of A, or in 
consideration of A's being released, that is a contract of 
novation. (1) 

If B supplies goods to A at C's request and in con- 
sideration of O's promise to pay for them, A is not liable 
at all. C's promise to pay is an original liability ; not 
a promise to pay A's debt. (2) 

The debt guaranteed may be a present or a future 
debt. That is, the guarantor may guarantee a debt 
already incurred, or may guarantee a liability which will 
or may arise in future. 

Illustkations. 

1. The defendant orally promised the plaintiff that if the plaintiff 
would accept certain bills from a firm in which the defendant's son 
was a partner, the defendant would provide the plaintiff with funds 
to meet the bills. In an action on the promise the defendant 
relied upon the Statute of Frauds, but it was held that the pro- 
mise of the defendant was a promise to indemnify the plaintiff 
against loss on the bills, and was not a contract of guarantee. It 
did not therefore require to be in writing, and the plaintiff was 
entitled to succeed. (3) 

2. A local board of health ordered the house-owners in their 
district to connect their houses with the main sewer, giving them 
notice, as they were empowered to do by statute, that if they 
did not do so the board would make the connections and charge 
the owners. 

Before anything further was done the defendant, who was 
chairman of the local board, told the plaintiff (a buildei") to make 
the connection, and said that he (the defendant) would see that the 
plaintiff was paid. 

The plaintiff did the work and applied to the local board for 
payment, but the board refused to pay on the ground that it had 
not authorized the work. The plaintiff then sued the defendant, 
who relied upon the Statute of Frauds. It was held, however, 
that that was no defence to the action ; it was not a promise to 



(1) See Art. CXXIII. 

(13) See Birkmir and Darnell (1705), 1 Sm. L. C, 1 Salt. 27. 

(3) Guild V. Conrad, [1894] 2 Q. B. 885. 
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answer for the debt of another, because no one else was primarily 
liable to the defendant for the cost of the work. The defendant 
was therefore liable on his promise to pay for the work. (1) 



Art. LV. — Agreements in Consideration of 
Marriage. 

A promise of marriage is not within the statute. 
Where A promises to marry B in consideration of 
B's promise to marry A, the consideration for A's 
promise is 'Qi'& promise to marry. But a promise by 
A to do something in consideration of B's marrying 
(not merely promising to marry) is within the 
statute. 

Illusteation. 

By way of inducement to B to marry their sister, her brothers 
wrote as follows : " Our father intends to leave a further sum of 
£10,000 in his will to our sister, to be settled on her and her chil- 
dren, the disposition of which, supposing she has no children, will 
be prescribed by the will of her father. These are the bases 
of the arrangement, subject, of course, to revision ; but they will 
be sufficient for B to act upon." B, upon receiving these proposals, 
provided a jointure for his intended wife and then married her. 
Her father did not by wiU or otherwise provide the above-mentioned 
sum. 

Held, that the promise made on behalf of the father was made 
in consideration of B's marrying the sister, and was within the 
Statute of Frauds. (2) 



Art. LVI. — Interest in Lands. 

1. An agreement to buy or to sell or to take 
or grant a lease of land is within sect. 4 of the 
statute. 

(1) Mountstephen v. Lakeman (1874), L. E. 7 H. L. 7. 

(2) Hammersley «. De Biel (1845), 12 CI. & Y. 45. 
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2. A lease itself, if for a term exceeding three 
years from the making thereof, must be under seal 
in order to be good at law. (l) 

3. Agreements required to be in writing by- 
reason of their concerning an interest in land are 
enforceable in equity if there has been a part per- 
formance of them, even if the necessary writing 
does not exist. (2) 

4. Where part performance is relied upon, it 
must be of such a character as to be exclusively 
referable to the contract which it is desired ta 
prove. (2) 

Note. — All agreements to sell real property or any 
part of it, including therein growing crops, (3) and all 
executory contracts of tenancy, including an agreement 
to let or take furnished lodgings, (4) are within the 4th 
section. In order to satisfy the provisions of the statute 
in case of an agreement for a lease the memorandum in 
writing must, in addition to specifying the parties to and 
subject matter (5) of the demise, contain a statement 
of the rent (6) and the length (7) and commencement 

(1) 29 Car. II. c. 3, s. 1 ; 8 & 9 Vict. c. 106, s. 3. But where 
a person A occupies under an executory agreement for a lease of 
whicli specific performance would be decreed he is treated in any 
court which could decree specific performance as holding on the 
terms of the agreement. See Walsh v. Lonsdale (1882), 21 C. D. 
9 ; Foster v. Reeves, [1892] 2 Q. B. 255. 

(2) See Maddison v. Alderson (1883), 8 A. 0. 467. 

(3) Crosby and Wadsworth (1805), 6 Bast 602; contrast Parker 
V. Stanislaus (1809), 11 East 362. 

(4) Inman and Stamp (1815), 1 Stark. 

(6) See Shardlow and CottereU (1881), 20 C. D. 90. 

(6) Dear v. Verity (1869), 38 L. J. Ch. 486. 

(7) Olinam v. Cooke (1802), 1 Sch. and L. 22 ; Fitzmaurice v. 
Bayley (1860), 9 H. L. C. 78. 
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of(l) the term. Agreements to permit a person to 
use land which do not purport to confer a right to 
exclusive possession, such as an agreement merely for 
board and lodgings, (2) have been held not to be within 
the statute. (3) On the other hand, an agreement to give 
a right to shoot over a land and take away part of the 
game killed, amounting to an agreement to grant an 
incorporeal hereditament, has been held to be within the 
statute, and therefore was required to be in writing. (4) 
The statutory provisions governing actual leases do not 
acquire further notice in this work, and the student is 
for further information referred to the text books on 
landlord and tenant. 

Part performance. — The Courts, in. exercise of their 
equitable jurisdiction, in certain cases decree the specific 
performance of a contract, as is explained elsewhere 
in this work. (5) In these cases, at all events where 
the contract is one concerning an interest in land, 
the Courts will, even when there is no writing, grant 
specific performance of the contract, if the contract 
has been "partly performed." The part performance 
required must be of such a character as is exclusively 
referable to the contract, or in other words is only sus- 
ceptible of explanation on the hypothesis that such a 
contract existed, for instance in the case of a sale of land 
if the purchaser is let into possession. Where the per- 
formance can be explained on other grounds, the doctrine 
of part performance does not apply. Thus where a 
woman entered into the service of a farmer as house- 
keeper without any wages, on the faith of a verbal 

(1) Blore V. Sutton (1817), 3 Mer. 237 ; Nesham v. Selby (1872), 
L. E. 7 Ch. 406. 

(2) Wright V. Stavert (1860), 2 E. & E. 721. 

(3) See also WeUs v. Kingston HuU (1875), L. R. 10 C. P. 402. 
. (4) Webber v. Lee (1882), 9 Q. B. D. 315. 

(5) See Art. CLV. 
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promise by him that he would leave her a life estate in 
the farm, and continued in his service for many years, it 
was held that she could not sue the executors of the 
farmer by reason of the statute. The fact that she had 
stayed in the farmer's service was not sufiScient part per- 
formance. It was explicable by other motives; for 
instance, she might have wanted a home. (1) 

The doctrine of part performance has been applied in 
very few cases except those of contracts concerning an 
interest in land. (2) It has no application to agreements 
for personal services. (3) 

Illusteahons. 

1. L bought from B "the valuable building materials of the 
spacious premises in Milk Street, Cheapside, comprising the sound 
brickwork and stonework, stout timber, joists, partitions and rafters, 
flooring and joinery, bath and lavatory fittings, cupboards, lifts, 
ranges, stoves, etc." It was held that this sale came within sect. 4 
of the Statute of Frauds as " a contract for the sale of lands, tene- 
ments, or hereditaments or any interest in or concerning them," 
first, because a house which is standing on land is a tenement or 
hereditament ; and, secondly, because although no permanent in- 
terest in the soil passed there was a right to go in for the purpose 
of pulling down, which was an interest in an hereditament or 
tenement. (4) 

2. The plaintiff entered into the service of the defendant for one 
year, to commence on the second day after the contract was made. 
The contract was an oral one. The plaintifB remained some months 
in the defendant's service and was then dismissed without, as he 
contended, sufficient notice. The defendant relied on the Statute 
of Frauds. 

Held, that the statute was an answer to the action, and that the 
part performance by the plaintiff was immaterial. The doctrine 
of ec[uity which rendered contracts enforceable in equity which, 
owing to the provisions of the statute, were not enforceable at law 
was, and is, confined to suits as to the sale of interests in land. (3) 



(1) Maddison v. Alderson (1883), 8 A. C. 467. 

(2) McManus v. Cooke (1887), 35 Ch. D. 681. 

(3) Britain v. Rossiter (1883), 11 Q. B. D. 123. 

(4) Lavery v. PurceU (1888), 39 C. D. 608. 
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Art. LVII. — Agreements not to he Performed 
within a Year. 

1. The statute applies : Where in the agree- 
ment a period of more than one year is expressly- 
mentioned, or the agreement distinctly shows 
upon the face of it that the parties contemplated 
its performance would extend oyer a greater space 
than one year, although it is capable of being 
determined within that period, (l) 

2. The statute does not apply to an agreement 
which is to be performed within an indefinite time, 
or which is to be performed within a period which 
may or may not be more than a year. (2) 

3. If it is contemplated that either party will 
perform the agreement within the space of one year, 
the statute does not apply, even though it is con- 
templated that it will not be performed by the 
other party within a year. (3) 

4. The " space of one year " runs from the 
making of the agreement. (4) 

Illttstkations. 

1. In consideration of the present, payment of one guinea by the 
plaintiff the defendant verbally promised to pay the plaintiff one 
thousand gTiineas upon such day as the plaintiff should marry. 
The plaintiff married two years afterwards, and sued the defendant 
for one thousand gniineas. The defendant relied on the Statute 
of Frauds. ' Held, that the statute did not apply : the agreement 

(1) BoydeU v. Drummond (1809), 11 East. 142 ; Birch v. Earl of 
Liverpool (1829), 9 B. & C. 392. 

(2) Peter i>. Compton (1694), Skin. 353; Knowlman v. Bluett 
(1874), L. B. 9 Ex. 1 ; McGregor v. McGregor (1888), 21 Q. B. D, 
1888. 

(3) Donellan v. Eeid (1832), 2 B. & Ad. 899. 

(4) Smith V. Gold Coast Co., [1903] 1 K. B. 285. 
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was not iuoapable of being performed within the year, and the 
plaintifl might have married the next day after making it. (1) 

2. A husband and a wife agreed to separate, and as one of the 
terms the husband agreed to allow the wife a weekly siun as main- 
tenance for herseK and her children. It was held that this agree- 
ment was not within the statute. The parties might have been 
reconciled or died at any time. (2) 

3. By an oral agreement between the plaintiff and the defendants 
it was agreed that the defendants should be the sole agents in the 
United Kingdom for the sale of the plaintiff's patented goods until 
the patent rights were 'sold to a company. At the time of the 
agreement the patent had eleven years to run. Held, that there 
was not, on the face of the agreement, a fixed time longer than a 
year for its performance, (3) as the patent might be sold to a 
company within the year. 

4. A coaehmaker agreed to let a carriage for a term of five 
years in consideration of an annual payment of 90 guineas. 

By the custom of the trade such an agreement was determinable 
at any time within that period by payment of a year's hire. Held, 
that the agreement was one which was not to be performed within 
a year and must be in writing. (4) 

5. The defendant, who was the father of seven illegitimate 
children of the plaintiff, agreed with her orally to pay her £300 per 
annum, by equal quarterly instalments, for so long as she should 
maintain and educate the children. At the time of the making of 
the promise, the eldest child was about fourteen years old. 

Held, that the agreement was not one " not to be performed 
within a year from the making thereof " within sect. 4 of the 
Statute of Frauds, and was therefore binding. The agreement 
was not necessarily to continue for one year : still less for a number 
of years. (5) 

6. A landlord agreed to make certain improvements on the 
demised premises if the tenant would pay an extra £5 a year rent for 
the rest of the term, which had several years to run. As the agree- 
ment might be completely performed by the landlord within a year, 
it was not within the statute, although on the part of the tBnant 
it could not be performed within a year. (6) 

(1) Peter v. Compton (1694), Skin. 353. 

(2) McGregor v. McGregor (1888), 21 Q. B. D. 424. 

(3) Lavalette v. Riches (1908), 24 T. L. E. 336. 

(4) Birch v. Earl of Liverpool (1829), 9 B. & C. 392. 

(5) Knowlman v. Bluett (1873), L. R. 9, Ex. 1. 

(6) Donellan v. Read (1832), 3 B. & Ad. 899. 
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6. A, on the 31st of December, enters into an agreement for a 
year's service, to begin on the same day or the following day. Such 
an agreement is not within the statute, as it wiU be completely per- 
formed by the 31st of December in the following year, i.e. within 
one year. But if the agreement is for a year's service to begin on 
the second day after the agreement it cannot be performed within 
a year, and is within the statute. (1) 



Art. LYIII. — Sect. 4 of the Sale of Goods Act, 
189.3.(2) 

" 1. A contract for the sale of any goods of tlie 
value of £10 and upwards shall not be enforceable 
by action unless the buyer shall accept part of the 
goods so sold and actually receive the same, or 
give something in earnest to bind the contract or 
in part payment, or unless some note or memo- 
randum in writing of the contract made and signed 
by the party to be charged, or his agent in that 
behalf. 

" 2. The provisions of this section apply to every 
such contract, notwithstanding that the goods may 
be intended to be delivered at some future time, or 
may not at the time of such contract be actually 
made, procured, or provided, or fit or ready for 
delivery, or some act may be requisite for the 
making or completing thereof, or rendering the 
same fit for delivery, 

"3. There is an acceptance of goods within the 
meaning of this section when thfe buyer does any 
act in relation to the goods, which recognizes a 

(1) See Smith v. Gold Coast Co., [1903] 1 K. B. 285, and 
cases there cited. 

(2) 56 & 57 Yict. c. 71, s. 4 
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pre-existing contract of sale, whether there be 
an acceptance in performance of the contract 
or not." 

Note. — The first and second sub-sections of the above 
section of the Sale of Goods Act, 1893, are in substance 
a re-enactment of sect. 17 of the Statute of Frauds, as 
amended by 9 Geo. IV. c. 14, s. 7, and the cases decided 
on those Acts are still cited as authorities on the present 
enactment. 

The third sub-section is new. Before the passing of 
the Sale of Goods Act there had been some conflict as 
to what was an " acceptance " within sect. 17 of the 
Statute of Frauds. (1) It is now clear that any act done 
in relation to the goods which recognizes the existence of 
a contract of sale, i.e. which a person would not do unless 
he had contracted to buy the goods, is sufficient to satisfy 
sect. 4, although it may not be sufficient acceptance 
of the goods to prevent the buyer from afterwards 
rejecting them. He may reject the goods if they differ 
in quality or quantity from those he agreed to buy. 
But before rejecting them he is entitled to inspect them, 
to see that they correspond with the goods he contracted 
to buy. If he inspects them for this purpose and says 
that they are not equal to sample, he does something 
which recognizes the existence of a contract of sale, so 
as to be an " acceptance " within the meaning of sect. 4, 
yet if he finds the goods are not what he contracted 
for, he may refuse to accept them in performance of 
the contract. 

The section applies to sales of goods only. It has 
no application to sales of choses in action. (2) It 
applies to sales where the total amount of the goods 
taken in the aggregate exceed in price £10 even where 

(1) Abbot & Co. V. Wolsey, [1895] 2 Q. B, 97. 

(2) Sale of Goods Act, 1893, s. 62. 
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they are selected separately, if the intention is that 
the sale shall be an entire one. (1) Thus if a man goes 
into a shop and selects ten articles of the value of £1 
each, and then orders the whole to be sent to him, the 
statute applies because at its conclusion it was a con- 
tract for the sale of goods of the value of £10. (1) The 
word " value " means " price." 

This section can rarely, if ever, be set up successfully 
as a defence in an action for the price of goods sold and 
delivered. If the goods are delivered and accepted in 
performance of the contract, there is an acceptance and 
actual receipt within the meaning of the section. 

Illusteation. 

The defendant bought of the plaintiff by oral contract eighty- 
eight quarters of wheat. The sale was by sample. They arrived 
at the door of the defendant's premises on the evening of March 
25th in a barge. On the morning of the 26th twenty-four sacks 
were hoisted into the defendant's premises and examined by his 
foreman : the foreman then sent for the defendant, who ordered 
some more to be sent up, and after he had examined thirty-eight 
sacks in aU, he told the bargeman to send up no more as the wheat 
was not up to the sample. This occurred at 9 a.m. The same day 
the defendant went to see the plaintifE and told him that he should 
not take the wheat because it was not up to sample. Some days 
afterwards the wheat was returned by the defendant's order to the 
barge. 

Held, that there was evidence from which the jury were entitled 
to find that there had been an acceptance of wheat by the defendant 
within the Statute of Frauds, though clearly he had not accepted 
the wheat in performance of the contract. (2) 

Art. LIX. — No Actio a shall be Brought. 

Non-compliance with the requirements of the 
Statute of Frauds or sect. 4 of the Sale of Goods 
Act does not render a contract void or voidable. 
The only result is that no action can be brought 
on the contract. 

(1) Baldey v. Parker (1823). 2 B. & C. 37. 

(2) Page V. Morgan (1884), 15 Q. B. D. 228. 

C. 1 
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Note.— The effect of sect. 4 of the Statute of Frauds 
and sect. 4 of the Sale of Goods Act is not to make 
contracts of the specified kinds void or even voidable ; 
it only enacts that they shall not be enforceable by action 
unless the requirements of the sections are complied with. 

Three results follow from this principle, (i.) Wh'en 
goods are actually sold under such a contract the property 
in the goods passes. (1) (ii.) Non-compliance with the 
statute prevents an action being brought in this country, 
even on a contract made abroad and governed by foreign 
law. (2) (iii.) If acts are done in performance of such a 
contract they cannot be used as evidence of a tacit agree- 
ment, for the existence of the express contract (although 
it is unenforceable) excludes the possibility of a tacit 
agreement. (3) But when in consequence of something 
done money has become payable on an executed considera- 
tion there is nothing in the statute to prevent an action 
being brought on an implied contract (in the strict sense 
of the term), as for money paid or work and labour done 
for the defendant at his request, although the money was 
in fact paid or the work done by reason of a contract which 
cannot be referred by reason of the Statute of Frauds. (4) 

The sections only make certain evidence necessary 
in order to prove that a contract of this kind has been 
entered into; and provide that unless the required 
evidence is forthcoming the Court will not entertain 
the action. This is well illustrated by the application 
of these statutes to contracts made abroad. Generally 
speaking contracts made abroad are governed by the 
law of the country where they are made (5) ; but in the 
case of a contract, required by the Statute of Frauds 

(1) Taylor v. G. E. Ely. Co., [1901] 1 K. B. 774. 

(2) Leroux v. Brown (1852), 12 C. B. 801. 

(3) Britain v. Rossiter (1883), 11 Q. B. D. 123. 

(4) Knowlman v. Bluett (1873), L. R. 9 Ex. 307 ; Pulbrook v. 
Lawes (1876), 1 Q. B. D. 284. 

(6) See post, Chap. XXI. (Foreign Contracts). 
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to be in writing, which has been made by word of mouth 
only in a country where such an oral agreement is per- 
fectly good, no action can be brought thereon in England, 
because the Statute of Frauds is a law regulating the 
procedure and evidence of the Courts of this country, and 
is a lex loci fori by which all actions brought before the 
tribunals of this country must be regulated. (1) 

Illustkations. 

1. The plaintiff agreed to take the defendant's house for a term 
of years if the defendant would do certain alterations to it, the 
plaintiff paying £75 towards these alterations. Afterwards it was 
arranged that the plaintiff shotdd do part of the alterations him- 
self, and he accordingly did so. Ultimately the plaintiff was pre- 
vented from, taking possession of the house owing to the default of 
the defendant in carrying out the alterations to be performed by 
him, and brought an action for the breach of the agreement, with a 
claim also for work done in respect of the alterations. The corre- 
spondence disclosed no agreement sufficient to satisfy the Statute of 
Frauds. Held, that the plaintiff could recover on an implied 
contract the value of the work as work done for the defendant at 
his request. (2) 

2. B sold S a quantity of barley at £68, and the barley was sent 
to a railway station of the defendants', to the order of S. The 
barley remained at the railway station, S not taking delivery of it 
or paying for it. There was no memorandum in writing of the 
contract signed by S. S went bankrupt and the defendants, at 
the request of B, delivered the barley back to B. The plaintiff 
was the trustee in bankruptcy of S, and sued the defendants in 
conversion. 

It was held that the property had passed to S, and that there- 
fore the plaintiff was entitled to recover. Even if S had done no 
act sufficient to recognize the contract's existence under sect. 4, 
sub-sect. 3 of the Sale of Goods Act — in fact, he had tried to 
resell the goods — ^the fact that the requirements of sect. 4 had not 
been satisfied did not prevent the property in the goods passing. 
Such omission would only have prevented B suing on the con- 
tract. (3) 

(1) Le Roux V. Brown (1852), 12 C. B. 801 

(2) Pulbrook v. Lawes (1876), 1 Q. B. D. 284. 

(3) Taylor v. G. E, Ry., [1901] 1 K. B. 774. 
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Art. LX. — Form of Agreement, Note, or 
Memorandum. 

1. The agreement need not be written on a 
single piece of paper. (1) 

2. It may be contained in several documents, 
such as a series of letters, provided that when read 
together they contain the whole agreement and 
the signature of the paxty to be charged or his 
agent. (2) 

3. Oral evidence may be given to identify a 
document referred to in another document, provided 
that when so identified the two are sufficiently 
connected on the face of them to show a complete 
contract in writing. (3) 

4. A note or memorandum to the agreement is 
sufficient, whether made after or before the actual 
making of the agreement, provided that it is signed 
by the party to be charged, or his agent, and 
contains all the terms of the agreement. (4) 

Illusteations. 

1. The plaintiffs were publishers who were bringing out a series 
of Shakespeare engravings which would not be completed for 
several years. Any agreement to purchase the series was therefore 
one which was not to be performed within one year from the 
making thereof. The plaintiffs had issued a prospectus setting 
out the terms on which the series was to be bought and par- 
ticulars of the issue, and the defendant had seen this. The plain- 
tiffs also had a " Shakespeare subscribers, their signatures " book ; 

(1) Pearce v. Gardner, [1897] 1 Q. B. 688. 

(2) Long V. Millar (1879), 4 C. P. D. 460. 

(3) Eidgway v. Wharton (1867), 6 H. L. C. 238. 

(4) Buxton V. Rust (1872), L. R. 7 Ex. 1 and 279 ; Hammersley 
V. De Biel (1845), 12 Gl. &, P. 45, 69 R. R. 18. 
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and in tliis book the defendant had signed his name. An action was 
brought against the defendant to enforce his agreement to pur- 
chase the series. It was held that there was no memorandum 
sufficient to satisfy the statute because there was no way of con- 
necting the " Shakespeare subscribers, their signatures " book with 
the prospectus except by oral evidence, and that therefore the 
plaintifEs were not entitled to recover. (1) 

2. The defendant contracted to sell land to the plaintiff, who 
paid a deposit. The plaintiff signed an agreement to purchase 
"the three plots of freehold land in Eichford Street, Hammer- 
smith," for £300, and to pay £31 deposit ; and the defendant signed 
a receipt for £31 " as a deposit on the purchase of three plots of 
land at Hammersmith." It was held that the agreement and receipt 
together formed a sufficient memorandum within the Statute of 
Frauds, sect. 4, to make the defendant chargeable. By the words 
" purchase of three plots of land," the receipt sufficiently referred 
to the document signed by the plaintiff. (2) 

3. The plaintiff on the 11th January, 1871, bought of the 
defendant a parcel of wool worth more than £10, " the whole to be 
cleared in about twenty-one days." A memorandum of the 
bargain was handed by the plaintiff to the defendant. It was 
not signed by the defendant. None of the wool was delivered, 
and there was no part payment of the price. On February 8th, 
the defendant wrote, " It is now twenty-eight days since you 
and I had a deal for my wool, which was for you to have taken 
away all the wool in twenty-one days from the time you bought 
it. I do not consider it business to put it off like this; there- 
fore I shall consider the contract off." On the true construc- 
tion of the contract the plaintiff had in fact completed his part of 
the contract. On February 9th the defendant, in answer to a 
request of the plaintiff, wrote a letter which he signed, enclosing a 
copy of the memorandum of the 11th January, the letter running as 
follows : " I beg to enclose copy of your letter of January 11th." 
In an action for non-delivery of the wool, Held, that the letter of 
February 9th, with its enclosure taken in connection with that of 
February 8th, constituted an unambiguous recognition of the 
existence of the contract and of its terms ; and that there was 
therefore a sufficient memorandum in writing signed by the 
defendant. (3) 

4. The letter on which it was sought to charge the defendant 
commenced " Dear sir," but did not contain anywhere the name of 

(1) Boydell v. Drummond (1809), 11 East. 142. 

(2) Long V. MiUar (1879), 4 C. P. D. 450. 

(3) Buxton V. Rust (1872), L. R. 7 Ex. 1. 
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the plaintiff. It was, however, proved that it arrived in an 
envelope bearing the plaintiff's name. Held, that the letter and 
the envelope might be taken together, and so taken were sufficient 
to satisfy the provisions of the statute. (1) 



Art. LXI. — Contents of the Agreement, Note, 
or Memorandum. 

The writing must contain the whole agreement. 

1. The parties must be named or sufficiently 
described. (2) 

The promise must be stated and the subject 
matter thereof sufficiently described. (3) 

The consideration must be stated. (4) 

2. Oral evidence cannot be given to supply 
any of the terms ; but is admissible to identify 
persons or property with the description given. (5) 

3. The only exception is that in the case of 
guarantees the consideration need not be expressed, 
but may be supplied by oral evidence. (6) 

Note. — Parties. — The description in the memorandum 
of the parties to the contract will suffice if they can be 
clearly identified therefrom. 

The words " proprietor," (7) " ewner," (8) " mort- 
gagee," (8) " the person who paid £50," (9) have been 

(1) Pearce v. Gardner, [1897] 1 Q. B. 688. 

(2) WiUiams v. Jordan (1877), 6 Ch. D. 517. 

(3) MoMurray v. Spicer (1868), L. R. 5 Eq. 527. 

(4) Wain v. Warlters (1804), 5 East. 10. 

(5) McMurray v. Spicer (swpra). 

(6) Sect. 3 of the Mercantile Law Amendment Act, 1856. 

(7) Sale V. Lambert (1874), L. E. 18 Eq. 1 ; Rossiter v. Miller 
(1878), 3 A. C. 1124. 

(8) Jarrett v. Hunter (1887), 34 C. D. 182. 

(9) Carr v. Lynch, [1900] 1 Ch. 613. 
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held sufficient descriptian of a party. In each of these 
cases it was easy to identify the person meant. Only 
one person could answer the description, " The owner " of 
the property to which the contract related, and he could 
be identified by evidence. But such a description as 
" A's client " or " B's friend " is insufficient, as A might 
have fifty clients, and B an indefinite number of friends, 
any one of whom would answer the description. Jessel, 
M.E., in holding that the term " vendor " was an in- 
sufficient description of one of the contracting parties, 
said, " I should be thrown on parol evidence to decide 
who sold the estate, who was the party to the con- 
tract, the Act requiring that fact to be in writing." (1) 

Subject matter. — So too the subject matter of the 
contract, as, for instance, the land or goods to which a 
contract of sale relates, must be described sufficiently to 
be capable of being identified, and the identification may 
be by oral evidence, but a minute or accurate description 
of the parcels such as would be required in a conveyance 
is not necessary. In the leading case of Ogilvie v. Fol- 
jambe, (2) Sir William Grant held that "In Ogilvie's 
house" was a sufficient description of the subject matter, 
and in a recent case, (3) " Twenty-four acres of land 
freehold at Totmonslow, in the parish of Draycott, in the 
county of Stafford," has been held by the Court of Appeal 
to suffice, in each case extrinsic evidence being admissible 
to prove which house and which twenty-four acres were 
referred to. 

Consideration. — With regard to the expression of the 
consideration in the note or memorandum, the require- 
ments of the Statute of Frauds have, in respect of one 
case, namely, that of contracts of guarantee, been altered 
by Statute. By the Mercantile Law Amendment Act, 

(1) Potter V. Duffield (1874), 18 Bq. 4, at p. 8. 

(2) Ogilvie V. Foljambe (1817), 3 Mer. 53. 

(3) Plant V. Bourne, [1897] 2 Oh. 28. 
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1856,(1) it is not necessary in contracts of guarantee 
that the note or memorandum should contain a state- 
ment of the consideration. The principle of the leading 
case, (2) however, is still applicable to the other- contracts 
enumerated in the Statute of Frauds and sect. 4 of the 
Sale of Goods Act. 



IlLUSTEATIONS. 

1. E agreed to sell to K a horse for the sum of two hundred 
guineas. K wrote the following letter to E : — " Mr. K begs to inform 
Mr. E that if the horse can be proved to be five years old on the 
13th of this month, in a perfectly satisfactory manner, of course, 
he shall be most happy to take him ; and if not clearly proved, 
Mr K will most decidedly have nothing to do with him." It was 
held that this was not a sufficient memorandum in writing, as it did 
not state the price. (3) 

2. The plaiutifEs were holders of a biU of exchange accepted 
by one. Hall, for £56. Upon the bill of exchange falling due, in 
order to prevent the plaintiffs proceeding against HaU, the 
defendant undertook to answer for Hall's debt, and put his promise 
into writing in the following way—" Messrs. Wain and Co., I will 
engage to pay you by 4.30 this day £56 and expenses on bill on 
that amount on HaU — (Signed) John Warlters." 

Held that as no consideration was shown in writing for the 
defendant's promise to pay, there was no sufficient note or 
memorandum within the statute. (4) 

3. The defendant agreed in writing to purchase from the 
plaintiff " the mill property, including cottages in Esher village — 
all the property to be freehold." 

Held, that parol evidence was admissible for the purpose of iden- 
tifying the property, and that there was a sufficient memorandum 
to satisfy the statute. (5) 

4. The defendant wrote the following letter in the presence 



(1) 19 & 20 Vict. c. 97, s. 3. 

(2) Wain v. Warlters (1804), 5 East. 10. 

(3) Elmore v. Kingscote (1827), 5 B. & C. 583. 

(4) Wain v. Warlters (1804), 5 East. 10. 

(5) MoMurray v. Spicer (1868), L. R. 6 Eq. 527. 
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of a Mr. Watson, wlio alleged himself to be the agent of the 
plaintiff : — 

" Sm— 

" I herehy agree to rent the B. Theatre on a seven years' lease, 
to be computed from Lady Day next, and to contain the usual 
covenants, at a rent of £750 per annum. Possession to be taken as 
soon as this offer is accepted. 

" (Signed) 

" Robert Jordan. 
" Witness : 

" Sydenham J. C. Watson.'' 

The letter was given by the defendant to Watson for delivery 
to the plaintiff. Five days after Watson wrote in his own name 
stating that the owner of the property had accepted their offer. 

Held that the statute was not satisfied because the lessor's name 
did not sufficiently appear in the memorandum. (1) 



Art. LXII. — Signature. 

1. The agreement, note, or memorandum need 
only be signed by " the party to be charged," i.e. 
the party against whom it is sought to enforce the 
agreement. The signature of the other party is 
not necessary, provided he is named or otherwise 
sufficiently described in the writing. (2) 

2. The signature of the party to be charged need 
not be in writing, it may be printed or stamped ; (3) 
and it may appear at the beginning or end, or in 
the body of the document. It is sufficient if his 
name appears in any part of the document, and is 
inserted by him or his agent as being a party to 
the agreement. (4) 

(1) WiUiams v. Jordan (1877), 6 Ch. D. 517. 

(2) Egerton v. Matthews (1805), 6 East. 306. 

(3) Schneider v. Norris (1814), 2 M. & S. 286. 

(4) Evans v. Hoare, [1892] 1 Q. B. .593; Eley v. Positive 
Assurance Co. (1875), 1 Ex. D. 88. 
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3. The signature may be written by an agent 
duly authorized to write it. The fact that he is 
authorized to sign may be proved by oral evidence. 
He need not be authorized in writing, (l) 

Illusteation. 

The defendants wrote an agreement for the plaintiff to sign 
in the form of a letter, in which their name appeared at the head as 
the addressees. 

This letter was written by the defendant's agent, and was pre- 
sented to the plaintiff to sign, which he did. 

Held, that the insertion of the defendant's name at the head of 
the letter by their agent was a sufficient signature by them to 
bind them, and make them chargeable under the Statute of 
Frauds. (2) 

(1) Emmerson v. Heelis (1809), 2 Taunt. 46. 

(2) Evans v, Hoare, [1892] 1 Q. B. 593. 



CHAPTER VII. 

Illegal and Void Contracts. 
Sect. I.— ILLEGAL CONTEACTS. 

Art. LXIIL— r/ie General Rule. 

1. No action can be brought upon a contract 
which is prohibited either by the common law 
or by statute. Such contracts are called illegal 
contracts. 

2. A contract may be illegal either by reason 
of the promise being one which is prohibited by 
law, or by reason of the promise being made for 
a consideration which is prohibited by law. 

3. A contract which requires no consideration 
is illegal if, in fact, it be made for an illegal 
consideration. (1) 

Note. — The contract is equally unenforceable whether 
the promise ought not to be enforced, or the consideration 
for that promise is illegal. When the object of either 
the promise or the consideration is to promote the 
committal of an illegal act the contract is illegal itself 
and cannot be enforced. (2) 

(1) Collins V. Blantern (1767), 2 Wilson 341, 1 Sm. L. C, 
and see Walker v. Perkins (1764), 1 W. Bla. 517. 

(2) Per Lord Bsher in Herman v. Jeuchner (1885), 15 Q. B. D. 
561, 563. 
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A promises to pay B £100 if B will commit a crime. 
Here the promise is not in itself illegal : but the 
consideration is illegal, and B cannot sue on the promise. 
A promises to commit a crime if B will pay him £100. 
Here the promise is illegal : the consideration is not in 
itself illegal. B cannot sue A if A does not commit the 
crime. 

A promise or the consideration may be illegal although 
there is nothing criminal about it. It is enough if that 
which is promised to be done, or the doing of which is 
the consideration for a promise, is something which the 
law discourages as being contrary to public policy. 
There is nothing criminal in refraining from matrimony, 
in refraining from prosecuting a criminal, or committing 
fornication. But all these are matters which it is the 
policy of our law to discourage, and accordingly contracts 
for promoting any of them cannot be enforced — they 
are illegal contracts, though not criminal. 

In the following articles some of the principal grounds 
of illegality are set out. For an exhaustive treatment 
of the subject, see Pollock's "Principles of Contract," 
Chapter VI. 

Art. LXIV. — Contracts to Commit Crimes. 

Contracts to commit criminal offences, or con- 
tracts wliicli are in themselves criminal con- 
spiracies, are illegal. 

Illustrations. 

1. A promise to pay a printer remuneratiou in consideration of 
his printing a book called " The Memoirs of Harriet Wilson," 
which professed to be the histoi'y of a common prostitute, and 
which would have amounted to a criminal libel, was held not 
enforceable. (1) 

(1) Poplett V. Stockdale (1825), R. & M. 337. 
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2. An agreement between persons to purchase shares in a com- 
pany, in order by fraud and deceit to induce other persons to believe, 
contrary to the fact, that there is a bond fide market for the shares, 
is an indictable conspiracy, and no action can be brought to enforce 
such agreement. (1) 



Art. LXV. — Agreements to Defraud. 

An agreement made in fraud of a third person 
or other persons is void for illegality. 

Illustkations. 

1. W held for life the office of " bag -bearer, or bagman, in 
the Pipe Office of his Majesty's Court of Exchequer." The 
office was in the gift of Mr. Farrer, " first secretary in the Pipe 
Office." W and M agreed together that W should resign the 
office and procure the appointment for M, in consideration of M's 
covenanting to pay to W half the profits of the office. In an 
action by W on the covenant it was held that this agreement was 
a fraud upon Mr. Farrer, and void in law. (2) 

2. The defendants were possessed of a process for the utilization, 
of sewage. The process was patented in England, but not in Berlin. 
They agreed to sell to the plaintiff for £15,000 the sole and exclu- 
sive right to use the process in Berlin. The plaintiff knew that 
no sole and exclusive right to use the process in Berlin could be 
given by the defendants. The plaintiff's object was to form a 
company for using the process in Berlin, and to fraudulently induce 
the public to take shares by representing to them that he had an 
exclusive right of using the process in Berlin. The contract for 
the sale of the right to the plaintiff was therefore made with the 
object of defi-auding the shareholders in the proposed company. 
It was accordingly an illegal contract. (3) 



(1) Scott V. Brown, Doering, McNab & Co., [1892] 2 Q. B. 724. 

(2) Waldo V. Martin (1825), 4 B. & C. 319, 28 E. R. 289. 

(3) Begbie v. The Phosphate Sewage Co. (1875), L. R.,10 Q. B. 
491 (affd. 1 Q. B. D. 679). 
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Art. LX VI. — Agreements for Immoral 
Cohabitation. 

Contracts made for, or in consideration of, 
future illicit cohabitation are illegal. (1) But a 
contract made in consideration of past illicit 
coliabitation is not illegal. If made under seal, 
such a contract is enforceable. (2) If made not 
under seal it is unenforceable, not because of 
illegality, but for want of consideration, (3) 

Illustrations. 

1. A and B agreed to live togetlier in. illicit cohabitation, and 
A gave B a bond imder seal by which he bound himself to the 
agreement, and in. consideration agreed to pay B £60 a year after 
his death. A having died, B sued on the bond, but failed, as the 
consideration was future iUioit cohabitation. (4) 

2. A cohabited with B for thirty years, and then gave her a 
bond conditioned for the payment to her after two years of a sum 
of money and interest. A continued to cohabit with B till his 
death. The bond was not given to secure future cohabitation, and 
B successfully sued A's executors on the bond. (5) 

3. A having seduced B and kept her as his mistress, and 
thereby injured her in her character and deprived her of the means 
of earning an honest livelihood, promised to pay her a yearly sum 
as maintenance. The promise not being by deed, B could not sue 
on it. (6) 



(1) Walker v. Perkins (1764), 1 W. Bla. 517. 
(21 VaUance v. Blagden (1884), 26 Ch. D. 353. 

(3) Beaumont v. B,eeve (1846), 8 Q. B. 483. 

(4) Walker v. Perkins, snpi-a. 

(5) YaUance v. Blagden, supra. 

(6) Beaumont v. Reeve, sv/pra. 
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Art. LXVII. — Agreements in Restraint of 
Marriage. 

Contracts in restraint of marriage, or inter- 
fering with the freedom of choice in marriage, 
are illegal. A person is not by law bound to 
marry ; but an agreement whereby a person is 
bound not to marry, or whereby his freedom of 
choice is interfered with, is contrary to public 
policy and illegal. 

iLLtrSTKATION. 

Tte defendant by deed covenanted not to marry any person 
except the plaintiff, and if he did mai-ry any other person except 
the plaintiff to pay her £1000. Held, that the defendant was 
not liable in an action on the covenant. The plaintiff did not 
bind herself to marry defendant, so that the covenant restrained 
him from marrying at all if she chose not to marry him. (1) 

Art. LXVIII. — Marriage Brohage Contracts. 

A contract for reward to bring about a mar- 
riage between two persons, or to introduce another 
to persons of the opposite sex with a view to 
marriage, is illegal. Such contracts are called 
marriage hrohage contracts. (2) 

Art. LXIX. — Interference with Marital and 
Parental Duties. 

Contracts interfering with marital and parental 
duties are illegal : e.g. an agreement between 
husband and wife for future separation, (3) or 

(1) Lowe V. Peers (1768), 4 Burr. 2225, Wilmot 364 

(2) Herman i). Charlesworth, [1905] 2 K. B. 123, stated post, 
p. 143. 

(3) "Wilson y. Wilson (1846), 1 H. L. C. 538. 
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an agreement whereby a parent deprives himself 
of the right of custody, control and education 
of his children. (1) But when husband and wife 
have in fact separated, an agreement regulating 
the terms of their separation is valid. (2) 

A promise of marriage made by a man who, 
at the time of making the promise, is married is 
void. It is one which a married man cannot enter 
into without being disloyal to his wife and is 
conducive to immorality. (3) 

Note.— By the Custody of Infants Act, 1873, it is 
enacted that a father may, by agreement eoritained in a 
separation deed, give up the custody and control of his 
infants to the mother ; but such agreement is not enforce- 
able unless it is for the benefit of the infants. (4) 

Promise of marriage hy a married man. — In both the 
cases on this point the lady knew the defendant was a 
married man. 

iLLtrSTBATIONS. 

1. W, Laving had matrimonial difierenoes with, his wife, 
covenanted with trustees that if thereafter the wife should iind it 
impossible to cohabit with him, he would execute articles of separa- 
tion and settle an annuity on her. Held, not enforceable. (5) 

2. A Protestant, on his marriage with a Roman Catholic lady, 
promised that the children of the marriage should all be brought 
up as Roman Catholics. Soon after the birth of his first child he 
determined that they should be brought up as Protestants. Held, 
that he had not forfeited his right to have the children brought up 
according to his own religious views. (6) 

(1) Agar EUis v. LasceUes (1878), 10 Ch. D. 49 ; Humphreys 
V. Polak and wife, [1901] 2 K. B. 385. 

(2) Westmeath v. Salisbury (1831), 5 BH. N. S. 339, at p. 367. 

(3) Wilson V. Carnley, [1908] 1 K. B. 729. 

(4) 36 & 37 Vict. c. 12. See also as to the power of the Court 
The Custody of Children Act, 1891, 54 Vict. c. 3. 

(5) Westmeath v. Salisbury, supra. 

(6) Agar Ellis v. Lascelles, supra. 
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3. A single woman entered into an agreement with a married 
couple that they should maintain and bring up her illegitimate 
child, and should relieve her of all liability and responsibiKty in 
connection with bringing it up. The married couple refused to 
carry out the agreement. Held, the mother of the ohUd could not 
sue on the agreement. (1) 

4. The defendant, a married man, promised to marry the 
plaintiff. The plaintiff, at the time the promise was made, knew 
that the defendant was a married man. After the death of the 
wife of the defendant, the plaintiff sued the defendant for breach 
of promise of marriage. Held, that the contract was void, as being 
agaiust public policy, and that no action could be brought upon 
it. (2) 



Art. LXX. — Agreements not to Enter the Naval 
or Military Services. 

An agreement which tends to deter a person 
from entering the naval or military services of 
the country is contrary to public policy and 
void. (3) 

Note. — This seems to follow from a recent case, in 
which Swinfen Eady, J., held that a condition in a will 
divesting the interest of a legatee if he entered the naval 
or military services of the country was void as against 
public policy, by striking at the very security of the 
State, which depends for its protection against external 
enemies on the armed forces of the Crown. A contract to 
the same effect would, no doubt, be void on the same 
ground. (3) 

(1) Humphreys v. Polak and wife, supra. 

(2) Wilson V. Carnley, [1908] 1 K. B. 729 ; cf. Spiers v. Hunt, 
[1908] 1 K. B. 720. 

(3) In re Beard, Beard v. HaU, [1908] 1 Ch. 383. 



C. 
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Art. LXXI. — Agreements in Restraint 
of Trade. 

Contracts in restraint of trade are only en- 
forceable if they are founded on consideration 
and do not interfere with the liberty of the 
promisor more than is reasonably necessary for 
the protection of the promisee. 

Note. — Contracts in restraint of trade are usually of 
one of two kinds : 

(a) Agreements imposing on one of the parties 
restrictions in the exercise of his calling after the 
termination of partnership or apprenticeship articles or 
contracts of service. 

(h) Agreements by which a group of persons under- 
take among themselves to regulate prices or the mode of 
carrying on their business by the vote of a majority. 

As to the iirst group, the' rule is that a contract 
restricting a person in the exercise of his calling is 
enforceable, provided : 

(i.) There is some consideration for the agreement ; 

(ii.) The agreement is reasonable, i.e. it is such as 
to afford a fair protection to the interests of the party 
in favour of whom it is given, and not so large as to 
interfere with the interests of the public. (1) 

There must be some consideration, even though the 
agreement is under seal. But the Court will not inquire 
into the adequacy of the consideration. This is only 
another way of saying that the agreement must be 
reasonable — for such an agreement made without any 
consideration cannot be reasonable. 

The restraint may be reasonable though unlimited 

(1) Nordenfelt v. Maxim Nordenfelt Co., [1894] A. C. 535. 
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or practically unlimited, in space. But an agreement 
imposing a restraint unlimited in space will not be 
enforced unless it is reasonably necessary for the pro- 
tection of the person in whose faYOur the agreement 
is made. And in the same way, even when a limit is 
imposed, the agreement will not be enforced if the 
space limited is greater than is reasonably necessary. 
The restraint may yet be reasonable if it only restrains 
the person on whom the restraint is imposed from doing 
business with a particular class of persons. 

Reasonableness is in every case a question for the 
Court, looking at the nature of the business, the length 
of time during which the restraint is imposed, and all the 
circumstances of the case. (1) 

Agreements among groups of traders for regulating 
prices and modes of trading are enforceable if they are in 
partial restraint only and are reasonable and made for 
valuable consideration. The Courts will not measure the 
adequacy of the consideration. In order to be reasonable 
the restraint on one side should not be greater than is 
reasonably necessary to secure the benefit to be enjoyed 
on the other. (2) 

Illustkaiions. 

1. A patentee and manufacturer of guns and ammunition for 
purposes of war, doing business with the Grovernments of this 
and other countries, transferred his business and patents to a 
company, and covenanted that he would not for twenty-five years 
engage, except on behalf of the company, in the business of a manu- 
facturer of guns or ammunition. Held, reasonable, though unlimited 
in space. (3) 

(1) Dowden v. Pook, [1904] 1 K. B. 45. 

(2) See Hilton v. Eckersley (1856), 6 E. & B. 47 ; Collins v. Locko 
(1879), 4 App. Cas. 674 ; Mogul Steamship Co. v. McGregor and 
others, [1892] A. C. 25. 

(3) Nordenfelt v. Maxim Nordenfelt Co., Ltd., [1894] A. C. 535 ; 
and see RousiHon v. BousiUon (1880), 14 Ch. D. 351 — agreement 
by a clerk in a champagne business not to establish himself in the 
champagne trade for ten years. 
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2. A covenant by an articled clerk of an attorney not to he con- 
cerned as attorney Tvith persons who had been the clients of the 
attorney before and during the continuance of the articles. Held, 
reasonable. (1) 

3. A covenant by an employee of a milk vendor not at any time 
to solicit persons who were customers of his master during the 
employment. Held, reasonable. (2) 

4. A covenant by a dentist's assistant with his employer not to 
practice within a hundred miles from York (where his employer 
was in business) during the lifetime of his employer. Held, 
unreasonable. (3) 

6. An agreement by a clerk to an importer of oils and drugs 
that he would not accept another situation, or establish himself in 
any business, within fifteen miles of London without the written 
consent of his employer for three years after leaving the employer's 
service. Held, unreasonable, because it applied to all kinds of 
business whatsoever. (4) 



Art. LXXIL- — Interference with Course of Justice. 

Agreements not to prosecute, (5) or to com- 
promise, pending criminal proceedings, whether 
for felony or for misdemeanour (even though 
sanctioned by the judge at the trial), (6) or 
to interfere with the ordinary course of justice 
in criminal proceedings, (7) are illegal, provided 
that the proceedings are for an offence of a 
public nature, and not one of a merely private 
character, for which the injured party might sue 

(1) NichoUs V. Stretton (1847), 10 Q. B. 346. 

(2) Baines v. Geary (1887), 35 Ch. D. 154. 

(3) Horner v. Graves (1831), 7 Bing. 635. 

(4) Perls V. Saalfleld, [1892] 2 Ch. 149. 

(6) CoUins V. Blantern (1767), 2 Wils. 341 ; Jones oi. Merioneth- 
shire Building Society, [1892] 1 Ch. 173. 

(6) WindhiU L. B. v. Vint (1890), 45 Ch. D. 561. 

(7) Herman v. Jeuchner (1885), 15 Q. B. D. 357. 
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and recover damages in an action, such as a 
common assault or libel. (1) 

Illustbations. 

1. Five persons were indicted for perjury. The plaintifi gave 
the prosecutor a note for £350, in consideration of his not appearing 
to prosecute and give evidence. The defendants gave the plaintiff 
a bond to indemnify the plaintifi: for giving the note. The bond 
was given for an illegal consideration, and could not be sued on. (2) 

2. The plaintiffs prosecuted the defendant for obstructing a 
highway. At the trial the proceedings were compromised, with 
the sanction of the judge. According to the terms of the com- 
promise, the defendant by deed covenanted to restore the road, and 
the plaintifEs coveiainted not to further prosecute the indictment. 
The defendant did not restore the road, and the plaintifEs brought 
an action for specific performance, in which they failed. (3) 

3. The plaintiff was convicted of keeping a disorderly house, 
and was ordered to find two sureties in £50 each for his good 
behaviour for two years. The defendant became surety upon the 
terms of the plaintiff's depositing with him £50, of which £49 was 
to be repaid at the end of two years. This was an illegal trans- 
action, and the plaintiff failed in an action for the recovery of 
£49. (4) 

4. F sold bottles having on them the trade mark of the A Co. 
This offence was one in respect of which either civil or criminal pro- 
ceedings might be taken. The A Co. took criminal proceedings, 
and then compromised on terms of being allowed to publish a written 
apology. They published the apology. F brought an action to 
restrain the publication. Held, that the agreement compromising 
the prosecution on terms of allowing the publication of the apology 
was enforceable, and was an answer to the action. (5) 



(1) Keir v. Leeman (1844), 6 Q. B. 308, 321. 

(2) CoUins V. Blantern, supra. 

(3) Windhill L. B. v. Vint., supra. 

(4) Herman v. Jeuohner, supra. 

(5) Fisher v. Appolinaris Co. (1875), L. E. 10 Ch. 297. 
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Art. LXXIII. — Champerty. 

An agreement whereby one party is to actively 
assist the other party in recovering property by 
giving information or otherwise, and is to share 
in the proceeds of the action, is illegal, (l) 

Note. — Agreements of this sort are said to be agree- 
ments in the nature of champerty, and are void as being 
contrary to public policy. In the same way an agree- 
ment between a solicitor and client, by which the solicitor 
buys the subject matter of an action, so as to make what 
he can out of it, is void. • 

Illusteatioxs. 

1. S told P that lie could give information and evidence wMch 
would enable P to establish his title to the estate of a deceased rela- 
tive, and P agreed, in consideration of his doing so, to pay S one- 
fifth of the property so recovered. S gave the information and 
evidence, and P recovered the property. S sued P for his one-fifth 
share, but it was held, that he could not I'eoover as the agreement 
was illegal. (2) 

2. A obtained a verdict in a case, and before he had obtained 
judgment a solicitor purchased from him the benefit of his verdict. 
It was held that the purchase, being a purchase of the subject matter 
of a suit, was void. (3) 

Art. IjXXIV. — Agreements in Contravention of 
Statutes. 

A contract is illegal if it be in contravention 
of a statute, or opposed to its general policy and 
intent. 

(1) Per Blackburn, J., in Hutley v. Hutley (1873;, L. R. 
8 Q. B. 112, 113. 

(2) Sprye v. Porter (1856), 7 E. & B. 58. See also Eees v. 
Bernardy, [1896] 2 Ch. 437. 

(3) Simpson v. Lamb (1857), 7 E. .t B. 84. 
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Note. — It is enough to bring the contract within this 
rule that the statute prohibits the making of the contract, 
or the doing of the thing about which the contract is 
made, either expressly or impliedly, by imposing a 
penalty. (1) The imposing a penalty does not, however, 
show conclusively that the Act is intended to prohibit 
the thing, as in some Acts relating to the revenue 
penalties are imposed, not by way of prohibition, but 
merely to protect the revenue. (2) 

Illtjstkations. 

1. An Act imposed penalties on persons who shovild act as con- 
veyancers, unless qualified as in the Act described. A contract 
in contravention of the Act was held to be an illegal contract. (3) 

2. By the life Assurance Act, 1774, no person may insure the life 
of a person unless he has an insurable interest in the life : and con- 
tracts made contrary to the statute are not merely void but 
Ulegal. (4) 

3. An agreement by a petitioning creditor in bankruptcy not to 
oppose the order for discharge of the bankrupt is opposed to the 
spirit of the Bankruptcy Acts, and a promise to pay money in 
consideration of such an agreement is illegal and cannot be 
enforced. (5) 

4. By s. 193 of the Public Health Act, 1875, officers and servants 
employed by a local authority under that Act shall not be concerned 
or interested in any contract with such authority for any of the pur- 
poses of the Act — and a penalty is imposed on any officer or servant 
who is so interested or concerned. A contract made in contraven- 
tion of this statute is an iRegal contract. (6) 

5. Contracts made in contravention of the Sunday Observance 
Act, 1677 (29 Car. II. c. 7, s. 1), which imposes penalties on persons 
of certain classes for exercising their worldly callings on Sunday, 
are illegal. So a horse dealer cannot maintain an action upon a 

(1) Staines u. Wainwright (1839), 6 Bing. N. C. 174; Taylor 
V. Crowland Gas and Coke Co. (1854), 10 Ex. 293. 

(2) See Smith v. Mawhood (1845), 14 M. & W. 452. 

(3) Taylor v. Crowland Gas and Coke Co. (1854), 10 Ex. 293. 

(4) Harse v. Pearl Life Assurance Co., [1904] 1 K. B. 558. 

(5) Kearsley v. Thompson (1890), 24 Q. B. D. 742. 

(6) MeUis V. Shirley and Ereemantle Local Board (1885), 16 
Q. B. D. 446. 
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contract for the sale and warranty of a horse made on a Sunday. (1) 
It would be otherwise if such a contract was made by a person 
whose ordinary calling was not that of selling horses. (2) 

Art. liKXY .— Illegal Purpose Knoiun to One 
Party. 

If a person makes a contract not in itself 
illegal, but knowing that another intends to apply 
its subject-matter to an illegal or immoral pur- 
pose, he cannot recover on it. 

If at the time of making a " contract, not 
illegal in itself, one party intends to use the 
subject-matter for an illegal purpose, the other 
party, when he discovers the illegal intention, 
may refuse to be bound by the contract. 

Illustuatioxs. 

1. A coach-builder lets a brougham on hire to a prostitute, 
knowing that it is to be used as part of her display to attract men, 
and so to promote immorality. He cannot recover for the hire of 
the brougham. (3) 

2. A agrees to print a book for B, not knowing that the book 
contains, as in fact it does, libellous matter. After printing part, he 
discovers that another part contains libellous matter. He is 
justified in refusing to print that part, and ;his refusal does not 
prevent him from suing for work and labour done in printing 
the part which he had printed in ignorance that the other part 
was of a kind which it would have been illegal to print. (4) 

3. The defendant contracted to let rooms to the plaintiff. After- 
wards he discovered that they were intended to be used for the 
delivery of blasphemous lefctures. This was an illegal purpose, and 
the defendant was justified in refusing to allow the rooms to be 
used for that purpose. (5) 

(1) Fennell v. Ridler (1826), 5 B. & C. 406. 

(2) Scarfe v. Morgan (1838), 4 M. & W. 270. 

(3) Pearce v. Brooks (1866), L. R. 1 Ex. 213. 

(4) Clay V. Yates (1856), 1 H. & N. 73. 

(5) Cowan r. Milbourne (1867), L. R. 2 Ex. 230. 



PRESUMPTION OF LEGALITY 137 

Art. LXXVI. — The Court ivill Look to the Real 
Nature of the Contract. 

Even though there is nothing illegal about 
the contract on the face of it, the Court will, if 
it finds out what the true nature of the contract 
is, refuse its assistance to enforce a contract which 
is in fact illegal. 

Illusteations. 

1. An agreement was made for payment of money, expressed to 
be in consideration of a building society not suing their late secre- 
tary for defaults in his accounts. The real consideration was not 
prosecuting him for embezzlement. The Court refused to enforce 
the agreement. (1) 

2. In the course of an action against a stockbroker to obtain 
rescission of a contract to purchase shares and for the return of the 
purchase money, it appeared that the contract was made in pursu- 
ance of a criminal conspiracy to rig the market. The Court refused 
to assist the plaintiff. (2) 

Art. LXXVII. — Presumption of Legality. 

But there is a presumption in favour of 
legality, and the burden of proving illegality is 
upon the party who seeks to rely on the illegality 
of a contract. (3) 

Note. — The plaintiif in an action need not prove 
affirmatively that the contract is legal. If the defendant 
relies on illegality as a defence, he must prove facts 
which make the contract illegal, i.e. he must prove what 
the real nature of the contract is — and, when he has done 
so, it will be for the Court to determine, as matter of law, 
whether on those facts the contract is illegal. But this 

(1) Jones V. Merionethshire Building Society, [1892] 1 Ch. 173. 

(2) Scott V. Brown, Doering & Co., [1892] 2 Q. B. 724. 

(3) Hire Furnishing Co. v. Riohens (1887), 20 Q. B. D. 387. 
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rale must be read with the preceding one ; and even 
though the defendant does not seek to rely on the 
illegality of the contract, if facts are proved which make 
it illegal, the Court will at its own instance refuse 
to enforce the contract. 



Art. LXXVIII. — Subsequent Illegality. 

A contract which, being made consistently 
with the rules of law at the time when it is 
made, becomes illegal by some change of the law, 
is thereby dissolved, and further performance is 
excused. 

Note. — It seems that an action can be brought for a 
breach which occurred before the contract became illegal. 
But from the moment when it becomes illegal both 
parties are excused from further performance, and no 
action can be brought for not doing that which has 
.become illegal. 

But the illegality must be illegality by English law. 
It is no defence that the performance has become illegal 
owing to some change of the law in a foreign country 
where the contract was to be performed. 

Illustbations. 

1. It is illegal to trade (without license from the Crown) with 
the inhabitants of a country with which this country is at war. 
Defendant by charter party in 1853 agreed to load a cargo of wheat 
at Odessa. Before the time for loading arrived war was declared 
between Russia and England. Thereupon further performance of 
the contract became illegal, and the defendant pleaded successfully 
that " from the time war was declared it became impossible for 
defendant to perform his agreement without dealing and trading 
with the Queen's enemies." (1) 

2. Defendant agreed, by charter party, to load a cargo of barley 



(1) Esposito V. Bowden (1857). 7 E. & B. 763. 
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at Lisbon in Eussia. The Russian Government prohibited the ex- 
port of barley. It was therefoi-e impossible for the defendant to 
load a cargo. The defendant undertook what he could not perform, 
but the performance was not illegal by the law of England — so he 
was held liable in damages. (1) 



Art. LXXIX. — Contracts Illegal in Part. 

Where you cannot sever the illegal part from 
the legal part of a contract, the contract is 
altogether void ; but where you can sever them, 
whether the illegality be created by statute or 
by the common law, you may reject the bad 
part and retain the good. (2) 

Note. — When a contract contains several distinct 
promises, or a promise to do several distinct matters, of 
which some are legal and others illegal, the Courts will 
enforce those which are legal, and refuse to enforce those 
which are illegal, provided the consideration is legal. If 
any part of the consideration for any distinct promise is 
illegal, that promise will not be enforced, though the 
other parts of the consideration be legal. 

Illustkatioxs. 

1. A coUier agreed to work for a colliery company and promised 
(inter alia), in consideration of his being taken 'into the colliery 
company's employment, (a) to give fourteen days' notice before 
leaving ; (6) to permit the colliery company to make from his wages 
certain deductions which were illegal by statute. The first promise 
is enforceable, though the second is illegal. (3) 

2. A perfumer, on dissolution of partnership, agreed with his 
late partner that, in consideration of the payment of a sum of, money, 
he would not carry on business as a perfumer, (a) within the Cities 
of London and Westminster, or (b) within the distance of 600 miles 

(1) Blight V. Page (1801), 2 B. & P. 295, n. 

(2) Pickering v. Ilfracombe Railway Co. (1868), L. E. 3 C. P. 
235. 

(3) Kearney v. Whitehaven Colliery Co., [1893] 1 Q, B. 700. 
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thereof. These promises are distinct. The first is reasonable and 
enforceable, the second unreasonable, and therefore illegal and not 
enforceable. (1) 

3. A gave B a bond to secure £3000 in consideration of B's 
promise not to take civil or criminal proceedings. The consideration 
for the bond being in part the abandonment of criminal proceedings, 
the bond was not enforceable. (2) 



Art. LXXX. — Recovery of Money, etc., Paid 
under Illegal Contract. 

Money paid or goods delivered in pursuance 
of an illegal contract cannot be recovered back. (3) 
To this rule there are three exceptions : 

(1) If money has been paid or goods delivered 
under an illegal contract, but there has been no 
further performance of the contract, the party 
paying the money or delivering the goods may 
repudiate the contract and recover back his money 
or goods. (4) 

(2) If money has been paid, or goods have 
been delivered, under an illegal contract and the 
parties are not in pari delicto, the innocent ^arty 
may recover back the money he has paid ot the 
goods he has delivered. Parties are not in pari 
delicto, if the one who has parted with his 
money or goods has been induced to do so by 
the fraud, oppression, or duress of the other party, 

(1) Green v. Price (1845), 13 M. & W. 695. 

(2) Lound V. Grimwade (1888), 39 Ch. D. 605. 

(3) Begbie v. Phosphate Sewage Co. (1875), L. R. 10 Q. B. 491 ; 
Harse v. Pearl Life Assurance Co., [1904] 1 K. B. 558. 

(4) Hasletow v. Jackson (1828), 8 B. & C. 221, 32 E. E. 369 ; 
Taylor v. Bowers (1876), 1 Q. B. D. 291. 
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or if he is an ignorant man who has been taken 
advantage of by a clever man. (1) 

(3) Where contracts or transactions have been 
prohibited by statute for the sake of protecting 
one set of men from another set of men, the 
one from their situation and condition being 
liable to be oppressed or imposed on by the 
other, if one of those for whose protection the 
statute is passed pays money in pursuance of 
such a contract, he may recover it back even 
after the transaction has been completed and 
finished. (2) 

Note. — The reason for the rule that a party who has 
paid money under an illegal contract cannot recover it 
back, is that the Court will not lend itself in any way to 
assist a person who has taken part in an illegal trans- 
action. If in order to make out a case for the return of 
money {or goods) he has to show that it was paid in pursuance 
of an illegal transaction to which he was himself a party the 
Court will not assist him. (3) No Court will lend its aid 
to a man who founds his cause of action upon an immoral 
or an illegal act to which he was a party. (4) But the 
reason for the rule fails when the party suing is not a 
willing party to the illegality, as when he has been 
induced by the fraud or oppression of the other party 
to take part in the illegal transaction. 

As Lord EUenborough said, in a case in which a 
debtor had been induced by pressure from a creditor to 

(1) Smith V. Cuff (1817), 6 M. & S. 160, 18 R. R. 340 ; British 
Workman's Assurance Co. v. CunHffe (1902), 18 T. L. R. 425, 502. 

(2) Browning v. Morris (1778), 2 Cowp. 790 ; Barclay v. Pearson 
[1893], 2. Ch. 164, 167. 

(3) Taylor v. Chester (1869), L. R. 4 Q. B. 309. 

(4) See Lord Mansfield, in Holman v. Jackson (1775), Cowp. 
341, 343. 
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pay money in pursuance of an illegal transaction : " This 
is not a case of far delictum ; it is oppression on one side 
and submission on the other ; it never can be predicated 
as par delictum where one holds the rod and the other 
bows to it." (1) 

It must be noted, however, that when both parties are 
morally innocent, as if they both act under a mistaken 
view of the law, and make an illegal contract without 
knowing that it is illegal, the principal rule still applies, 
for they are both equally to blame — they are in 'pari 
delicto. (2) 

The law encourages repentance, and therefore will 
assist a man who has paid money in pursuance of an 
illegal contract, provided he repents and repudiates the 
contract before anything illegal has been done under it. 
By helping him in such a case the law enables him to 
put a stop to the illegality before any harm has been 
done. 

Illustkations. 

1. The defendants had patent rights in England for a process 
for the utilization of sewage. The plaintifE paid the defendants 
£16,000 under a contract by which the defendants were to confer 
on him the exclusive right of exercising the process in Berlin. 
He knew that by German law he could not aco[uire an exclusive 
right to use the process in Berlin. He then floated a, company to 
exercise the process in Berlin, and by means of his supposed exclu- 
sive right induced shareholders to take shares in the company. He 
then sued for a return of the £15,000 alleging that, as the defendants 
had not conferred on him the exclusive right for which he bargained, 
the consideration for which it had been paid had wholly failed. It 
was held that as the illegal purpose of defrauding the shareholders 
had been can-ied out the action was not maintainable. (3) 

2. The plaintifE agreed to insure the life of his mother. The 
contract was void, as he had no insurable interest in her life. Both 

(1) Smith V. Cufe (1817), 6 M. & S. 160, 18 E. R. 340. 

(2) Harse v. Pearl Life Assurance Co., [1904] 1 K. B. 558. 

(3) Begbie v. Phosphate Sewage Co. (1875), L. R. 10 
Q. B. 491 ; 1 Q. B. D. 679. 
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he and the insurance agent acted in good faith, believing- the 
insurance to be valid. The insuxance was effected and premiums 
were paid. The parties being in pari delicto, and the contract 
being executed, the plaintiff failed in an action to recover the 
premiums. He could not make out a case for recovering the 
premiums without showing that they were paid for an illegal 
insurance. (1) 

3. The plaintiff claimed from the defendant half a bank note, 
of which no doubt the plaintiff was the owner. The defence was 
that the half note was deposited by the plaintiff with the defendant 
as a pledge for money due. As the plaintiff could not allege that 
he had paid or tendered the amount due, he tried to recover by 
showing that the half note was pledged to secure payment of 
money due for wines and suppers supplied in a brothel. This was 
an illegal consideration for the pledge, but it was part of the 
plaintiff's case. Unless he proved the illegality of the transaction 
he had no valid answer to the defence that the half note was 
deposited as a pledge. The plaintiff therefore failed. (2) 

4. A lady gave a marriage broker £52 in pursuance of a 
mari'iage brokage contract, by which £47 was to be returned in 
nine months if no engagement or marriage took place in that 
time. Before any engagement or marriage took place, and before 
the nine months had expired, the lady repudiated her bax'gain and 
sued for and recovered the whole of the £52, the contract not 
having been executed. (3) 

5. T, being in embarrassed circumstances, assigned all his goods 
to A. This was done to defraud T's creditors. A assigned the 
goods to B. B was a party to the fraud. Nothing more was done. 
The illegal purpose for which the goods were assigned was not 
carried out. No creditor was defrauded. T then sued B for the 
return of the goods, and succeeded. (4) 

6. C insured the life of his brother-in-law, and paid £5 16s. 
premiums. C was a collier and an ignorant man. He was 
induced to part with his money by the representations of an agent 
of the insurance company that the policy would be "all right." 
The agent in fact knew that C had no insurable interest in his 
brother-in-law's life, and that the contract of insurance was on that 
ground an illegal contract. C was therefore entitled to sue for 
the recovery of his money, on the ground that C had been induced 

(1) Harse v. Pearl Life Assurance Co., [1904] 1 K. B. 558. 

(2) Taylor v. Chester (1869), L. E. 4 Q. B. 309. 

(3) Herman v. Charlesworth, [1905] 2 K. B. 123. 

(4) Taylor v. Bowers (1876), 1 Q. B. D. 291. 
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to part with his money by the fraudulent statement of B, the 
agent of the insurance company. (1) 

7. A newspaper proprietor carried on a " missing word 
competition," and received money from the competitors for 
distribution among the winners. This was held to be an illegal 
lottery under 42 Geo. III. o. 119. That Act was one passed to 
protect competitors in lotteries from keepers of lotteries, and 
accordingly competitors who had paid were enabled to sue for 
the return of their money, even after the competition had been 
completely carried out, though, of course, not for the prizes they 
had won. (2) 



Sect. II.— CONTRACTS VOID BY STATUTE. 

Art. LXXXI. — The General Rule. 

No action can be brought upon any contract 
declared by statute to be void, illegal, or un- 
enforceable. 

Note. — There are many statutes by which the sales of 
particular articles are altogether prohibited in the case 
of particular persons, or at particular seasons, or unless 
certain conditions are complied withs These statutory 
provisions need not be discussed in detail. One of 
general application is that contained in the Weights and 
Measures Act, 1878, as amended by the Weights and 
Measures (Metric System) Act, 1897, by which con- 
tracts made according to weights and measures other 
than those recognized by the Weights and Measures 
Acts are rendered void. (3) 

(1) British Workman's Assurance Co. v. Cunliffie (1902), 18 
T. L. R. 502, as explained in Harse v. Pearl Life Assurance Co., 
[1904] 1 K. B. at p 563. 

(2) Barclay v. Pearson, [1893] 2 Ch. 154. 

(3) 41 & 42 Vict. c. 49, s. 19 ; and 60 & 61 Vict. c. 46. 
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Another noteworthy example is that contained in 
Leeman's Act, (1) by which the sale of bank shares 
unnumbered is null and void. Although it is said to be 
the custom on the London Stock Exchange to disregard 
the statute, such a custom cannot outweigh the provisions 
of the statute, and a purchaser of unnumbered bank 
shares can repudiate the contract. (2) 

Another class of contracts made void by statute is 
that of contracts the effect of which, if they were 
enforceable, would be that one of the parties would lose 
the benefit of some Act of Parliament. Such contracts 
are not void by any general principle of law — but many 
Acts of Parliament expressly prohibit " contracting out." 
So a tenant cannot contract out of certain provisions 
of the Agricultural Holdings Acts, by which Acts an 
outgoing tenant of an agricultural holding is entitled to 
compensation from his landlord for certain improvements 
made by him upon his holding, (3) nor can an occupier 
of land contract himself out of the benefit of the Ground 
Game Act, 1880, which gives to occupiers of land the 
right to shoot hares and rabbits. (4). And a workman 
cannot (except in the special cases provided for by the 
Act) contract himself out of the benefits of the Workmen's 
Compensation Act, 1906. (5) 

Art. LXXXII. — Contracts Illegal by Money-lenders 
Act, 1900. 

Any agreement with respect to the advance 
and repayment of money made in the course of 
his business as a money-lender, by a person who 

(1) 30 & 31 Viot. c. 29. 

(2) Perry v. Barnett (1885), 15 Q. B. D. 388. 

(3) 46 & 47 Vict. c. 61, s. 55, amended by later acts. 

(4) 43 & 44 Vict. c. 47. 

(5) 6 Edw. VII. c. 58, s. 3. 

0. L 
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ought to be, but is not, registered as a money- 
lender, is illegal and void, (1) 

So also is such an agreement made by a 
registered money-lender otherwise than in his 
registered name. (2) 

Note. — The Money-lender's Act, 1900, requires 
" money-lenders " to be registered. This provision applies 
to " every person whose business is that of money lending, 
or who advertises or announces himself, or holds himself 
out in any way as carrying on that business"; but 
exception is made of pawnbrokers, friendly societies, 
bankers, insurance companies, and certain bodies corporate 
enumerated in the Money-lender's Act, 1900. (3) 

Contracts by money-lenders must be made in their 
registered names, and even when so made are not 
necessarily enforceable. The Courts may reopen the 
transaction if it is harsh or unconsiderable. (4) 

Hecovery of Securities. — As the prohibition above 
stated is intended for the protection of the borrower, the 
borrower under any such agreement may recover any 
securities which he has given to the money-lender, 
although the money-lender cannot recover the money he 
has advanced. (5) 

iLLtrSTKATIOX. 

Dott, a person who ought to .have been registered as a 
money-lender, but who was not registered, lent Bonnard £940. 
Bonnard gave Dott promissory notes and deposited shares in 
companies as security. The contract was illegal as Dott was not 
registered as a money-lender. The Money-lenders Act was passed 



(1) Bonnard v. Dott, [1906] 1 Ch. 740. 

(2) Money-lenders Act, 1900, s. 2. 

(3) See sect. 6 of the Money-lenders Act, 1900. 
(4.) See ib. s. 1, and Art. CVI. 

(5) Bonnard v. Dott, [1906] 1 Ch. 740. 
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to protect borrowers. So Bonnard was entitled to a return of his 
securities, though Dott was not able to recover the money he had 
lent on them. (1) 



Art. LXXXIII. — Gaming Contracts. 

"All contracts or agreements, whether by 
parole or in writing, by way of gaming or wager- 
ing, shall be null and void ; and no suit shall 
be brought or maintained in any court of law 
and equity for recovering any sum of money or 
valuable thing alleged to be won upon any wager, 
or which shall have been deposited in the hands 
of any person to abide the event on which any 
wager shall have been made : provided always, 
that this enactment shall not be deemed to apply 
to any subscription or contribution, or agreement 
to subscribe or contribute, for or towards any 
plate, prize, or sum of money to be awarded to 
the winner or winners of any lawful game, sport, 
pastime, or exercise." (2) 

" Any promise, express or implied, to pay any 
person any sum of money paid by him under or 
in respect of any contract or agreement rendered 
null and void by the Gaming Act, 1845, or to 
pay any sum of money by way of commission, 
fee, reward, or otherwise in respect of any such 
contract, or of any services in relation thereto, 
or in connection therewith, shall be null and void, 
and no action shall be brought or maintained to 
recover any such sum of money." (3) 

(1) Bonnard v. Dott, [1906] 1 Ch. 740. 

(2) Sect. 18 of the Gaming Act, 1845 (8 & 9 Vict, c, 109), 

(3) The Gaming- Act, 1892 (55 Vict. c. 9), 
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Note. — What is a Gaming Agreement. — An agreement 
by way of gaming or wagering is a promise made upon 
a chance event in which neither party has an interest 
except that created by the wager. The essence of gaming 
and wagering is that one party is to win and another 
lose on a future event which is uncertain at the time of 
the agreement — that is to say, that if the event turns 
out one way A will lose, but if it turns out the other 
way he will win. No better illustration can be given of 
a wagering contract than a bet on a horse race. (1) 

To determine whether an agreement is one made by 
way of wagering or gaming, the Court will receive 
evidence in order to arrive at the substance of it, and 
will not confine its attention to the mere words in which 
it is expressed. (2) 

Wagers at Common Law. — At common law wagers 
and bets are not illegal, and before 1845 actions were 
frequently brought on them. A promise by A to pay 
money to B upon the happening of a particular event 
in consideration of B's promise to pay A money upon the 
happening of some other event is a good promise at 
common law. But the Courts discouraged actions on 
wagers, and often refused to entertain them on the ground 
that it was contrary to public policy that the particular 
matter in hand should be the subject of a wager. (3) 

By Statute. — But by a succession of statutes gaming 
contracts have been rendered unenforceable. It must be 
borne in mind, however, that, except in the case of bills, 
notes, and securities (mentioned hereafter), they are still 
not illegal. Hence it was decided on the Act of 1845, 
that though that Act prevented an action being brought 
to recover money won on a wagei", it did not render 

(1) Per Ootton, L. J., in Thaoker v. Hardy (1878), 4 Q. B. D. 685. 

(2) Per Hawkins, J., in Oarlill v. Carbolio Smoke Ball Co.. 
[1892] 2 Q. B. 484., 490. 

(3) See Pollock on Contract, 7tli Ecbi., p. ol3. 
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unenforceable an implied contract arising out of a betting 
transaction. So it was held that when a person employed 
an agent to make a bet for him and to pay losses, the 
agent, if he paid the losses, could sue the principal on 
an implied contract for money paid to his use ; (1) and 
if the agent received winnings he could be sued by the 
principal for money had and received. (2) In consequence 
of these decisions the Gaming Act, 1892, was passed. It 
will be noticed that that Act, though it avoids the trans- 
actions specifically mentioned, does not, any more than 
the Act of 1845, make gaming contracts altogether illegal. 

Stimmary of Present Laiv. — The present state of the 
law may be summed up as follows : — 

1. No action can be brought by the winner of a bet 
against the loser. (3) 

2. If an agent pays losses he cannot recover from his 
principal. (4) 

3. If an agent receives winnings for his principal, 
and does not pay them over, he may be sued by the 
principal. (5) 

4. The agent cannot sue for commission. (6) 

5. Money lent to pay gaming losses, with the know- 
ledge that it is to be so used, can be recovered. (7) 

6. A promise to pay bets, for which a cheque has 
been given, is enforceable if made for a new considera- 
tion, such as forbearance to sue coupled with forbearance 
to declare the defendant a defaulter. (8) 

(1) See the judgment of Hawkins, J., in Read v. Anderson 
(1882), 10 Q. B. D. 100, afid. in C. A. 13 Q. B. D. 779. 

(2) Bridge v. Savage (1885), 15 Q. B. D. 363. 
(8) Gaming Act, 1845. 

(4) G-aming Act, 1892 ; Tatam v. Reeve, [1893] 1 Q. B. 44. 

(5) Per Wright, J., in O'SuUivan v. Thomas, [1895] 1 Q. B. 698, 
701, and De Mattos v. Benjamin, (1894) 67 L. J. Q. B. 248. 

(6) Gaming Act, 1892. 

(7) Ex parte Pyke (1878), 8 Ch. D. 754. 

(8) Hframs V. Stuart King, [1908] 2 K. B. 696. 



150 CONTBACTS 

7. No action lies against an agent for neglecting to 
make a bet for his principal ; for if he had made it 
the principal would only have been made party to a 
void contract, on which he could not have sued. He 
has, therefore, suffered no damage by the agent's 
neglect. (1) 

8. If money is deposited with a stakeholder to abide 
the event of a wager, the person depositing it may 
demand its return at any time before it has been paid 
away to the other party to the wager — even after the 
event has taken place, and the person demanding his 
money is the loser. If the stakeholder refuses to return 
the money on demand, or pays it to the other party, he 
may be sued. (2) 

9. If money or valuable securities are deposited by A 
with B to abide the result of a wager between A and B, 
A can demand the return of money or securities at any 
time before B has appropriated them to meet a loss on 
the wager, and can sue if they are not returned. But 
after B has appropriated them to meet a loss A has no 
right to demand their return. (3) 

Bills and Notes. — It must be noticed, however, that 
every bill, note, or mortgage given for anything won by 
" gaming or betting on the sides of such as game, or for 
repaying any money lent for such gaming or betting " is 
to be deemed to have been made, drawn, accepted, given, 
or executed for an illegal consideration ; (4) and it makes 
no difference whether the gaming or betting in respect of 
which the bill, etc., is given takes place in this country 

(1) Cohen V. KitteU (1889), 22 Q. B. D. 680. 

(2) Burge v. AsHey & Smith, [1900] 1 Q. B. 744 ; and see 
Shoolbred v. Roberts, [1900] 2 Q. B. 497. 

(3) Straohan v. Universal Stock Exchange. Ltd., No. 2, [1895] 
2 Q. B. 697. 

(4) Gaming Act, 1710 (9 Anne, o. 14), as amended by the Gamina- 
Act, 1835 (5 & 6 Will. IV. c 41, s. 1), , 
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or in some other country where gaming and betting are 
not illegal. (1) 

Bills and notes given for such consideration therefore 
are not void in the hands of a hona fide holder for value 
without notice, but an endorsee with notice of the illegal 
consideration cannot recover on them. (2) 

Illustrations. 

1. Two persons agreed to ride, each on his own horse, both the 
horses to become the property of the winner. This was a contract 
by way of g-aming' or wagering, and the horses cannot be re- 
garded as contributions to a prize within the meaning of the 
proviso of sect. 18 of the Gaming Act, 1845. (3) 

2. Defendant ag-reed to sell his horse to the plaintiff for £200, if 
the horse should trot 18 miles in an hour, otherwise for Is. This 
was really a bet, though on the face of it a conditional sale. (4) 

3. Two persons speculated by means of pretended purchases 
and sales of stock on the Stock Exchange. Both parties reaUy 
intended that differences only should be paid. The contract 
provided that either party might call for completion : but this was 
not intended to be acted upon. The real agreement was not one 
for buying and selling, but one by which payments of money would 
be made by one party or the other according as the prices of certain 
stocks rose or fell. This was a gaming transaction. (5) 



Art. LXXXIV. — Contracts on Sale of Intoxicating 
Liquors. 

No action can be brought to recover any debt 
or sum of money alleged to be due in respect 
of the sale of any ale, porter, beer, cider, or 

(1) Moulis V. Owen, [1907] 1 K. B. 746. 

(2) Hay v. Ayling (1851), 16 Q. B. 423 ; Woolf v. Hamilton, 
[1898] 2 Q. B. 337. 

(3) Coombes v. Dibble (1866), L. E. 1 Ex. 298. 

(4) Brogden v. Marriott (1851), 3 Bing. N. C. 88. 

(5) Universal Stock Exchange, Ltd. v. Strachen, [1896] A. C. 
166. 



152 CONTRACTS 

perry, which was consumed on the premises where 
sold or supplied, or in respect of any money or 
goods lent or supplied, or of any security for, 
in, or towards the obtaining of any such ale, 
porter, beer, cider, or perry. (1) 

Note. — The County Courts Act, 1888, provides that no 
action shall be brought in "any County or other Court" 
in respect of the contracts therein mentioned ; but does 
not make the contracts wholly void. The Tippling Act 
(24 Geo. II. c. 40, s. 12), as amended by the Sale of Spirits 
Act, 1862 (25 & 26 Vict. c. 38), takes away the right to 
recover any debt contracted for spirituous liquors, unless 
bond fide contracted at any one time to the amount of 
20s. and upwards, or unless sold to be consumed off the 
premises, and delivered at the residence of the purchaser 
in quantities not less at any one time than a reputed 
quart. 

Art. LXXXV. — Contracts for PaT/ment of Bar- 
risters' Fees. 

4- contract between barrister and client for 
payment of his fees as advocate is void. (2) 

Note. — A barrister's fee is an honorarium, and not 
only is there no implied contract on the part of the lay 
client (or the solicitor client) to pay it, but an express 
contract to pay is not enforceable. The reasons for this 
rule are given in a very long judgment by Erie, C. J., in 
the case referred to. The contract is probably merely 
unenforceable and not illegal, depending upon usage and 
the peculiar constitution of the English Bar, and not 

(1) 61 & 62 Vict. c. 43, s. 182 

(2) Kennedy v. Broun (1863), 13 C. B. N. S. 077. 
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upon general considerations of public policy. (1) The 
rule is limited to the employment of a barrister as such, 
and there is nothing to prerent a barrister from suing for 
his fees earned as returning officer at an election, (2) or 
as an arbitrator. (3) It is doubtful whether a barrister can 
sue for fees for conveyancing work. (4) 

Solicitor's Charges. — There appears to be nothing to 
prevent a solicitor who has acted as advocate for a client 
from recovering his fee for so doing. A solicitor cannot 
recover his charges for business done by him in his 
character of solicitor unless his certificate is in force 
during the period within which the work is done. (5) 
Nor can he bring an action for his charges until after 
the expiration of one month from the time when he has 
delivered to the party to be charged a signed bill. (6) 



Art. LXXXVI. — Contracts with Medical 
Practitioners. 

No person can recover any charge for any 
medical or surgical advice or attendances, or for 
the performance of any operation, or for any 
medicine which he shall have both prescribed and 
supplied, unless he prove at the trial that he is 
a duly qualified medical practitioner. (7) A duly 

(1) Judgment delivered by Lord Watson in Reg. v. Dontre 
(1884), 9 App. Cas. 745, 751. 

(2) Egan v. Grnardians of Kensington Union (1841), 3 Q. B. 
935, n. 

(3) Per Erie, C.J., in his judgment in Kennedy v. Broun. 

(4) Mostyn v. Mostyn (1870), L. R. 5 Ch. 457. 

(5) 6 & 7 Vict. c. 73, s. 26. 

(6) 6 & 7 Vict. c. 73, s. 37. The Act contains other provisions 
affecting a solicitor's right to sue for his charges, which need not be 
referred to in this work. 

(7) 21 & 22 Vict. c. 90, s. 32. 
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qualified medical practitioner may recover his fees 
and charges by action. (1) 

Note. — At common law a physician had no right of 
action for his fees without proof of an express contract. 
He was in a better position than a barrister, as he might 
make an express contract to be paid ; but he could not 
recover merely on an implied contract, as he can now. (2) 

A "duly qualified medical practitioner" means a 
person registered under the Medical Act, 1858, as being a 
fellow member or licentiate of the Eoyal College of 
Physicians, or of the Eoyal College of Surgeons, or as 
having one of the other qualifications recognized by the 
Medical Act ; sect. 27 of the Act of 1858 provides an easy 
mode by which proof of registration may be given. 

(1) 49 & 50 Viot. c. 48, s. 6. The section contains an exception. 
which it is not necessary to notice in this work. 

(2) Veitch v. EusseU (1842), 3_Q. B. 928. 



CHAPTER VIII. 

Mistake. 

Art. LXXXVII. — Mistake by one Party. 

The mere fact that one party to a contract 
enters into it under a mistake as to any matter of 
fact or law which, led him to enter into the contract 
does not affect the validity of the contract. 

Note. — Mere mistake, whether of fact or law, must not 
be confused with mistake induced by the other party, 
that is to say, misreprese^itation. The latter topic is 
dealt with in the next chapter. 

Though mere mistake as to a collateral matter, or as 
to the benefit which the party expects to derive from a 
contract, does not aifect its binding nature, there may be 
mistake of such a kind that there is no real agreement 
between the parties. This is dealt with in Articles 
LXXXVIII., LXXXIX. and XCI. There may also 
be mistake in expressing the terms of the agreement 
actually come to by the parties, in which case the 
agreement actually come to, and not that erroneously 
expressed, is enforceable (see Art. XC). 

Again the parties to a contract may have entered 
into it under a common mistake as to certain facts which 
form the basis of the contract, as for instance when they 
contract for the sale of an article which they both believe 
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to exist, but which has in fact ceased to exist. In that 
case the contract is said to be made conditionally upon 
that state of fact existing, and if it does not exist the 
contract is void. It is void not because of the mistake, 
but because it was made subject to an implied condition 
that it should only be enforceable in certain circum- 
stances, and the condition has failed (see Art. CXII.). 

In the following articles we shall consider the cases 
in which a contract is rendered unenforceable by reason 
of mistake. 

Art. LXXXVIIL— Msta^e as to Nature of 
Contract. 

If by mistake a person executes an instrument 
in the belief that it is an instrument of a wholly 
different kind from that which, in fact, it is, he is 
not bound by it. (1) 

Note. — This topic has been already dealt with in 
Art. V. in connection with the execution of deeds. 
The same principle applies where a person signs any 
contract in writing, thinking it is an instrument of a 
wholly different kind from that which in fact it is. 
As for instance, if he puts his name to a bill of 
exchange when he thinks he is only witnessing a 
signature of some other person to an instrument. But, 
as has been pointed out, a party cannot refuse to be 
bound by a written instrument merely because he was 
mistaken as to its contents or legal effect. He cannot 
(apart from fraud) be heard to say that he did not read 
it, or did not understand it. The rule only applies 
where he thinks he is putting his name to an instrument 

(1) See the cases cited to Arts. V. and XXIX., and Foster v. 
Mackinnon (1869), L. R. 4 C. P. 704 ; Le^ids v. Clay (1898), 67 
L. J. Q. B. 224, ante, pp. 53 and 54. 
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of a wholly different kind from the actual instrument. 
In such a case he has not entered into an agreement 
at all. 



Art. LXXXIX. — Mistake as to Identity of Subject 
Matter. 

If persons, when purporting to enter into a 
contract, are mistaken as to the identity of the 
subject matter thereof, that is to say, if one party 
intends to contract with regard to one thing and 
the other with regard to something else, there is 
no contract. 

Note. — If A offers to sell horse X, and B agrees to 
buy, thinking A means horse Y, the parties are not 
ad idem, there is not an agreement between them for 
the sale of either horse X or horse Y or anything else. 

The rule, however, does not apply where the mistake 
is only as to the quality, quantity, or value of the thing 
provided the parties have the same thing in mind. For 
instance, if A agrees to sell a particular horse to B, and 
B agrees to buy that horse, the contract is binding 
although B may think that the horse is a Derby winner, 
whereas, in fact, it has never run a race at all. This is 
assuming that B-has not told-^-that the horse was a 
Derby winner. vP, 

Illustkatioxs. 

1. A agreed to buy of B 125 bales of Surat cotton, " To arrive 
ex Peerless from Bombay." There were two ships named 
Peerless sailing from Bombay, and the plaintiff had in his 
mind one of these ships, the defendant the other. Held, that as 
there was a mistake as to the identity of the subject matter of the 
supposed contract, there was no contract at aU. (1) 

(1) Raffles V. Wichelhaus (1864), 2 H. & C. 906. 
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2. A sells oats to B by sample. B believes tbey are old oats. 
In fact they are new oats. B is bound by the contract. They 
had in mind the same oats, and B's mistake as to their ag'e does 
not afEect his liability. (1) 



Art. XC. — Mistake in expressing Contract. 

Where, owing to a common mistake of fact, a 
written contract or deed does not truly express 
the intention of the parties, that is, the agreement 
in fact entered into : 

(i.) it is not enforceable ; (2) 

(ii.) in the exercise of its equitable jurisdiction 
the Court may set aside the contract or may rectify 
it so as to express the intention of the parties, and 
enforce it as rectified. (3) 

A mere clerical error obviously appearing to be 
such on the face of the instrument itself will be set 
right by the court in construing the instruments. (4) 

Note. — It is not enough for one party to say that he 
intended that the contract should be differently ex- 
pressed. If he could do so, the whole object of putting 
agreements into writing would be defeated and the 
Courts would always have to go back behind the written 
agreement and to try by oral evidence what was the 
agreement come to between the parties-. 

The Courts will only rectify where it is clearly 
established that the agreement does not express the 

(1) Smith ,1. Hughes (1871), L. R. 6 Q. B. 597, and see post, 
Art. C. (" Caveat emptor") 

(2) Wake v. Harrop (1862), 1 H. & C. ; 202. 

(3) 11). and as to rectification, Strahan and Kenriok, " Digest of 
Equity." Art. C. 

(4) Burchell v. Clerk (1876), 2 C, V. D. 88. 
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true intention of the parties as it existed at the time 
of the execution of the instrument. The Court will only 
in very exceptional circumstances act upon the parole 
evidence of one party without corroboration. 

Art. XCI. — Mistake as to Identity of Party. 

If one party at the time of purporting to enter 
into a contract is mistaken as to the identity of 
the other party there is no contract in cases where 
personal considerations enter into the contract.(l) 

Note. — If I arrange with John Smith to paint my 
portrait thinking that I am contracting with an eminent 
artist of that name, whereas, in fact, the John Smith with 
whom I make the arrangement is a different person 
altogether, though bearing the same name, I should, if 
I were bound, have entered into a different contract from 
that which I intended to enter into. But, as in the case 
of the identity of the subject matter of a contract, I cannot 
repudiate merely on the ground that John Smith is a 
less eminent artist than I thought he was, if in fact I 
have contracted with the man with whom I intended to 
contract. 

But there are many contracts in which personal 
considerations do not enter at all, as, for instance, sales 
of goods for ready money. If a shopman sells goods to 
John Smith thinking he is John Brown, and does not 
give credit, the fact that he has mistaken the identity 
of the customer is immaterial, and in such a case the 
contract is binding notwithstanding the mistake. 

(1) Per Fry, J. in Smith v. Wheatcroft (1878), 9 Ch. D. 223, 
230. See also Gordon v. Street, [1899] 2 Q. B. 641 ; and Cundy 
V. Lindsay (1878), 3 A. C. 459 ; both stated, post, p. 173. 



CHAPTER IX. 

Fraod and Misrepresentation. 

Art. XCII. — General Rule. 

A CONTRACT induced by tlie fraud or misrepre- 
sentation of one party is not void, but is void- 
able at the option of tbe other party. 

Note. — A voidable contract is an effective contract 
until the party at whose option it is voidable has by 
act or word declared his election to treat it as void. 
When it has once been duly declared void, it is no 
longer effective as a contract. A party who declares 
his election to treat a voidable contract as void 
is said to disaffirm, or avoid, or repudiate it. A party 
who declares his election to treat a voidable contract as 
binding is said to affirm it. 

In the law of contract it is now of less importance 
than formerly to distinguish between fraudulent and 
innocent misrepresentations, but before the fusion of law 
and equity by the Judicature Acts the distinction was 
important. The common law rules were — 

(1) That a contract was voidable if there was fraudu- 
lent misrepresentation as to any part of that which 
induced the party to enter into the contract which he 
seeks to rescind. (1) 

(1) See per Blackburn, J., in Kennedy v. Panama, etc., Mail 
Co. (1867), L. R. 2 Q. B. 580, 387. 



FRA.UD AND MISREPRESENTATION 161 

(2) That innocent misrepresentation did not render a 
contract voidable unless either (a) it was such that there 
was a complete difference in substance between the thing 
bargained for and that obtained so as to constitute a 
failure of consideration (1), or (b), the contract was con- 
ditional upon the truth of the representation. (2) 

In equity, however, a wider rule prevailed. In 
equity the contract was voidable if it was obtained by 
material false representation, even though such false 
representation was innocent. (3) However, since the Judi- 
cature Act, 1873,(4) the rules of equity prevail over 
those of common law, and contracts are now voidable for 
misrepresentation at law and in equity on the same 
grounds as they were formerly voidable in equity. 

But though, as regards merely the voidability of the 
contract, it is now immaterial whether the misrepresen- 
tation is made fraudulently or innocently, it is still 
necessary for other purposes to distinguish fraud from 
innocent misrepresentation. It may be convenient here to 
summarize the present law as to the consequence of one 
party making to the other at the time of entering into 
a contract an untrue statement of fact. Such untrue 
statement may operate (a) as a fraudulent misrepresen- 
tation, (b) as an innocent misrepresentation, (c) as a 
warranty, and (d) as a condition. 

(a) If made fraudulently and the party to whom it is 
made is thereby deceived and induced to enter into the 
contract, it makes the contract voidable at common law, 
and may also be the foundation of an action for deceit. 

(1) See per Blackburn, J., in Kennedy v. Panama, etc., Mail 
Co. (1867), L. R. 2 Q. B. 580, 387. 

(2) Bentsten v. Taylor, [1893] 2 Q. B. 274. See Chap. XII. 

(3) Eedgrave v. Hurd (1880), 20 Ch. D. 1 ; and see the judg- 
ment of Bowen, L.J., in Newbigging v. Adams (1886), 34 Ch. D. 
682, 592, as to the difflerenee between the common law and the 
equity doctrine. 

(4) 36 & 87 Viot. c. 66, ss. 24 and 25 (11). 

C. M 
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(b) Although made innocently, if the misrepresenta- 
tion is with regard to something material to the contract, 
it makes the contract voidable in equity. 

(c) If the parties intend to contract that the state- 
ment shall be true, the party making the statement may 
be liable to an action for breach of warranty if the state- 
ment is in fact untrue, whether known at the time to be 
untrue or not. (1) 

(d) If the intention of the parties is that the contract 
shall be conditional upon the truth of the statement, 
the contract is voidable if the statement is untrue in 
fact, whether known at the time to be untrue or 
not. (2) 

In this chapter we shall confine ourselves to mis- 
representations which make a contract voidable by reason 
either of their being fraudulent or of their relating to 
something material. 



Art. XCIII. — Meaning of Fraud. 

Misrepresentation is fraudulent when it is 
made knowingly or without belief in its truth, 
or recklessly, without caring whether it is true 
or false. 

But misrepresentation is not fraudulent if it is 
made with an honest belief in its truth, however 
little foundation there may be for that belief. (3) 

The misrepresentation need not be by express 
words. It is sufficient if A has knowingly assisted 
in inducing B to enter into the contract by leading 

(1) See Art. CXVII. 

(2) Ibid. 

(3) Derry i'. Peek (1889), U A. C. 337. 
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him to believe that which A knew to be false, 
A knowing that if B had not been thus misled 
he would not have entered into the contract. (1) 

Note. — To establish fraud it is not necessary to prove 
any specific statement of fact to be false. 

So Lord Halsbury says, in relation to a company 
prospectus : " I should say, taking the whole thing 
together, ' was there false representation ? ' I do not 
care by what means it is conveyed — by what trick or 
device or ambiguous language ; all those are expedients 
by which fraudulent people seem to think they can 
escape from the real substance of the transaction. If by 
a number of statements you intentionally give a false 
impression and induce a person to act upon it, it is not 
the less false although if one takes each statement by 
itself there may be a difficulty in showing that any 
specific statement is untrue." (2) 

So there may be fraud by telling half the truth. By 
stating a thing partially, you may make as false a state- 
ment as if you misstate it altogether. Every word may be 
true, but if you leave out some qualification, you thereby 
make the statement false. (3) 

The misrepresentation must generally be of an 
existing fact, but an untrue statement with regard to a 
person's present intentions or ability to do things is 
sufficient. "There must be a misstatement as to an 
existing fact; but the state of a man's mind is as much 

(1) Lee V. Jones (1864), 34 L. J. C. P. 131, 'pe.r Blackbui-n, J., 
p. 140. 

(2) Per Lord Halsbury, L.C., in Aaron's Reefs v. Twiss, [1896] 
A. C. 273, 281. 

(3) Per Lord Cairns, in Peek v. Gurney (1873), L. E. 6 H. L. 
377, 403; and per James, L.J., in Arkwright v. Newbold (]881), 
17 Ch. D. 301, 318. 
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a fact as the state of his digestion." (1). If a person 
untruly states that his present intention is to use 
property in a particular way, or that he is able to do 
a thing — such statements are statements of fact. But 
statements of this kind must be distinguished from 
promises. A rash promise is not necessarily a statement 
of intention or ability to perform the promise. If, look- 
ing at all that is said and done, the effect of the repre- 
sentation relied on is " I will do so and so," that is a 
promise, and is a term of the contract or nothing. If 
the effect of the representation is "I haye, a present 
intention of doing so and so," or " I am now able to do 
so and so," (2) that is a representation of fact. So the 
giving of a bill of exchange as payment may amount to 
a representation that the bill is genuine, and, in the case 
of a cheque, that there are funds at the bank to meet it, 
and if a person knowingly gives a fictitious bill, or gives 
a cheque on a bank where he has no account, knowing 
that it will be dishonoured, it is a question for the jury 
whether this conduct amounts to a fraudulent misre- 
presentation of fact. (3) 

And generally a purchaser of goods in the ordinary 
way of trade, by purchasing them is taken to represent 
that he intends to pay for them. If at the time of buying 
he has no such intention, but purchases with a pre- 
conceived design of not paying for them, the contract 
is procured by fraud (4) 

(1) Per Bowen, L.J., in Edgington v. Pitzmaurioe (1885J, 
29 Ch. D. 459, 483. 

(2) See R. v. Cooper (1877), 2 Q. B. D. 510, a case on " False 
Pretences." 

(3) See cases in Criminal Law on " False Pretences,"' R.v. Hazel- 
ton, L. E. 2 C. C. R. 134, and illustrations ; Clough v. L. & N.W. R. 
(1871), L. R. 7 Ex. 26, post. 

(4) Fergus v. Carrington (1829), 9 B. & C, 59, post, p. 178. See 
Clougli V. L. & N. W. R. (1871), L. R. 7 Ex. 26, post, p. 179 ; White 
V. Garden (1851), 10 C. B. 919, 84 R. R. 846, post, p. 178. 
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Misrepresentation of Law. — It is generally said that 
the misrepresentation to constitute fraud, must be of 
fact, and not of law. And this was undoubtedly the rule 
of the common law, and rested on the broad ground that 
every one is supposed to know the law, and any misrepre- 
sentation of law is therefore misrepresentation of some- 
thing within the knowledge of the person to whom it is 
made and so not calculated to mislead ; (1) but Bowen, 
L.J., has expressed an opinion that a wilful misrepre- 
sentation of law made for the purpose of inducing a 
contract, would be sufficient at any' rate to establish a 
defence in equity. (2) 

However that may be, misrepresentations as to the 
powers possessed by companies under private Acts of 
Parliament are treated as misrepresentations of fact, (3) 
and there is some doubt whether a fraudulent mis- 
representation as to the legal effect of a deed is not 
enough to make it voidable. (4) 

Illustkations. 

1. Directors of a tramway company issued a prospectus in 
which it was stated that " by the special Act of Parliament ob- 
tained the company has the right to use steam and mechanical 
power instead of horses." P, relying- on the truth of this state- 
ment, applied for and obtained shares in the company. 

In an action of deceit against the directors it was held that, 
although the statement in the prospectus was a false statement of 
fact (as the company had not the right described), the defendants 
were not liable, as the statement was made by them in the honest 
belief that it was true, and was therefore not fraudulent. (5) 

Though an action in tort, this may be regarded as the leading 
authority as to what constitutes fi'aud. 



(1) Lewis V. Jones (1825), 4 B. & C.506, 512, 28 B. E. 360, 365. 

(2) West London Commercial Bank v. Kitson (1884), 13 Q. B. 
D. 360, 362. 

(3) lUd. and Derry v. Peek (1889), 14 A. C. 337. 

(4) See Lush, J., in Hirschfleld v. L. B. & S. C. Ely. Co. (1876), 
2 Q. B. D. 1. Contra per Bayley, J., in Lewis v. Jones, swpra. 

(5) Dbrry v. Peek (1889), 14 A. C. 337. 
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2. A is induced to enter into a contract to let a house to B by 
B's fraudulent representation that he intends to use the house for 
carrying on the business of a perfumer, whereas in fact he intends 
to use it for a brothel. The agreement is voidable at A's option 
before the contract is executed ; but after the agreement has been 
execiited and B let into possession, it is too late for A to avoid the 
agreement. (1) 

3. P was employed by the plaintiffs to sell coals for them on 
commission. He was to be answerable for the price-of coals sent 
out to the plaintiffs' customers, and to pay for them monthly. P 
did not pay monthly, and was in debt to the plaintiffs on the coal 
account to the amount of £1300. The defendants, at the request 
of P, agreed to give the plaintiffs a guarantee for three years to 
secure the amount of any balance that might become due from P 
to the plaintiffs. 

The plaintiffs did not expressly state to the defendants, at the 
time of the giving of the guarantee, that P owed them nothing, nor 
did the defendants make any inquiry ; but it was held that the 
statement of the terms on which P was employed by them, not 
being qualified in any way, might amount in the circumstances to 
a representation that P was not at the time largely indebted to 
them, and as this representation was untrue, and was known by the 
plaintiffs to be untrue, and there was evidence that the information 
as to P's indebtedness was purposely concealed, there was evidence 
that the contract was induced by fraudulent misrepresentation. (2) 

4. Directors of a company issued a prospectus inviting subscrip- 
tions for debentures, and stated that the objects of the- issue were 
to complete alterations in the buildings of the company and pur- 
chase horses and vans. The real object was to enable the directors 
to pay off pr(?asing liabilities. The plaintiff was induced by this 
statement to advance money on some of the debentures. In an 
action of deceit against the directors, it was held that the false 
statement as to the objects for which the money _was wanted was a 
statement of fact, and that the action lay. (3) 

(1) Peret v. Hill (1854), 15 C. B. 207. 

(•2) Lee v. Jones (1864), 17 C. B. N. S, 482. 

(3) Edg-ington v. Pitzmaiirice (1885), 29 Ch. T>. 459. 
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Art. XCIV. — Means of Knowledge. 

If, in fact, a party is induced to enter into 
a contract by an untrue representation, he is 
entitled to avoid it, although he may have had 
an opportunity of ascertaining, and might, with 
reasonable vigilance, have ascertained that the 
representation was untrue. But he is not entitled 
to avoid it if it be shown that in fact he had 
knowledge of facts which showed it . to be untrue, 
or that he did not rely on the truth of the 
representation. (1) 

Note. — If on the sale of a business the vendor makes a 
misstatement as to the profits of the business, that is a 
misrepresentation which may render the contract void- 
able. But if at the same time he gives the intending 
purchaser the opportunity of examining the books of the 
business to see for himself what the profits are, the case, 
may work out as follows : It may be that the purchaser 
relies on the vendor's statement, and does not examine 
the books for himself. This may be folly on his part, 
but none the less he is entitled to say, " I was induced 
to purchase the business by your misreprest itation as to 
the profits." But suppose that it be shown that the 
purchaser did make an examination of the books, and 
thereby ascertained that the statement was false, but 
still he bought the business ; he cannot then say he was 
induced to buy by the misrepresentation, because, in fact, 
he knew it was false. He bought with full knowledge 
of the true facts and must be held to his bargain. 

Again, it may turn out that although the purchaser 

(1) Redgrave v. Hurd (1881), 20 Ch. D. 1 ; Aaron's Reefs v. 
Twiss, [1896] A. C. 273; Venezuela Ry. Co. v. Kisoh (1867), L. R. 
2H. L. 99. 
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was deceived by the misrepresentation, he was not induced 
by it to purchase the business. He may have been 
willing to purchase without regard to the profits — and 
the fact that he did not use the opportunity given him 
of examining the books is evidence, though not conclu- 
sive evidence, that he was indifferent as to the profits, 
and that the false statement therefore did not induce 
the contract. 

Illusteations. 

1. A states that his business brings in about £300 a year. He 
produces summaries showing- a business of not quite £200 a year. 
B asks how the difference is made up, and A shows him a number 
of papers which he says relate to other business not included in the 
summaries. These papers only show a trifling amount of business, 
and, in fact, the gross returns are only about £200. B does not 
examine these papers. If he had done so he would have ascertained 
the untruth of A's statement. B, having been in fact misled by 
A's statement, and having been thereby induced to enter into a 
contract with A, is entitled to avoid the contract. (1) 

2. A prospectus of a railway company contained material untrue 
i-epresentations of fact, and stated that " the engineer's report, 
maps, plans, etc., may be inspected and further information ob- 
tained at the ofiB.ces of the company.'' An examination of these 
papers would have given information which would have shown that 
the representations were untrue. Trusting to the representations, 
K did not examine them, and applied for shares. His neglect to 
do so was no answer to his demand to be relieved from the 
contract. (2) 



Art. XCV. — Materiality. 

A person seeking to avoid a contract for 
misrepresentation must show that the misrepre- 
sentation was material, and that he was thereby 
deceived and induced to enter into the contract. 

(1) Redgrave v. Hurd (1881), 20 Ch. D, 1. 

(2) Venezuela Ely. Co. v. Kisch (1867), L. R. 2 H. L. 99. 
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Note. — A false statement may be obviously material, 
and if so the natural inference would be that the plaintiff 
relied upon it, and was misled by it. If the state- 
ment is not obviously material the plaintiff may ask 
the jury to infer the materiality from the fact that he 
understood the representation in such a way, and acted 
in such and such a way and was prejudiced. Or he may 
show affirmatively by other evidence that the state- 
ment was material and tliat he was deceived. (1) 

Illtjstkations. 

1. A brings an action for deoeit against directors of a company 
for fraudulent statements in a prospectus. One of A's grounds of 
complaint was that the name of a particular person was improperly 
placed on the list of directors. This may be material, if, for 
instance, the name is that of a person well known and respected ; 
hut not if the plaintiff had never before heard of him and knew 
nothing about him. The value of the property of the company is 
overstated to the amount of £3000 out of £301,000. This is not 
material. The amount of the purchase money to be paid for certain 
works was correctly stated, and it was stated that the amount was 
to be paid by instalments, but it did not state, as was the fact, that 
interest was to be paid on the instalments. Held, not material. (2) 

2. The following statements were held to be material in a 
prospectus of a railway company : — 

(a) A statement that the capital would be £500,000, whereas in 
fact the capital would be reduced by £50,000 by a payment for the 
purchase of a concession, which was not mentioned. 

(6) A statement that a contract for the completion of the line 
had been entered into with a " responsible " person, i.e. a person 
who at least had the means of commencing the performance of his 
contract. 

(c) A statement that the contract price was considerably within 
the available capital, whereas in fact it would take all the 
available capital except £30,000. (3) 

(1) Smith V. Chadwiok (1882), 20 Ch. D. 27 (action for deceit), 
per Lindley, L.J., at p. 75. 

(2) Smith V. Chadwiok (1881), 20 Ch. D. 27. 

(3) Venezuela Ey. Co. v. Kisch (1867), L. E. 2 H. L. 99. Cf. 
as to the materiality of representations, Broome v. Speak, [1903] 
1 Ch. 586, affd. mh nom. Shepheard v. Broom, [190*] A. C. 349 ; 
Nash V. Calthorpe, [1905] 2 Ch, 237. 
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Art. XCVI. — Remedies for Fraud. 

Where one party to a contract has been in- 
duced to enter into the contract by the fraud of 
the other party, the following courses are open 
to him : 

1. He may affirm the contract and bring an 
action {in tort) for damages for deceit. (1) 

2. He may (subject to the limitations in 
Art. XCVni.) repudiate the contract, and 

(a) set up the fraud as a defence to an action 
brought on the contract : (2) 

{h) bring an action (or counterclaim) for damages 
or for rescission or both. (3) 

If he repudiates the contract he is bound to 
make restoration of any money or property he 
has received under it. (4) 

Note. — Fraud only renders a contract voidable at the 
option of the party deceived. Till he avoids the contract 
it remains good. The guilty party has no voice in the 
matter. He cannot set up his own fraud as a ground for 
avoiding the contract. The defrauded party has the 
right to either affirm or repudiate, and whichever he 
does he has a remedy for the deceit practised on him. 
But he cannot treat the contract as good in so far as 
he derives benefit from it, and as void in so far as he is 
prejudiced by it. No man can at once treat the 

(1) Moens V. Heywoi-th (1842), 10 M. & W. 147, 62 R. R. 554. 

(2) Aaron's Reefs v. Twiss, [1896] A. C. 273. 

(3) See per Bowen, L.J., in Adam v. Newbigging (1886), 
34 Ch. D. 582, 591. 

(4) Clarke v. Dickson (1858), E. B. & E. 148. 
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contract as avoided by him so as to resume property 
which he has parted with under it, and at the same time 
keep money or other advantages which he has obtained 
under it. (1) If a claim is made by a purchaser of 
property to set aside the contract on the ground of fraud, 
he must be willing and able to return the property he 
has obtained by means of the contract which he seeks 
to avoid ; and he is of course entitled to have returned 
to him any money or property he has parted with under the 
contract. If he has suffered any damage beyond this 
by reason of the defendant's deceit, he may, it seems, 
recover such damages in an action of tort. (1) 

« 

Rescission hy the Court. — This is an equitable remedy. 
The Common Law Courts could always determine that a 
party had repudiated and therefore was not bound by 
a contract, and could also give damages in an action of 
tort for deceit. 

The Courts of Equity exercised the power of rescind- 
ing contracts which were voidable for misrepresentation. 
No distinction was made between fraud and innocent 
misrepresentation; in either case the contract might be 
rescinded and restitution ordered, that is restitution of 
the benefits received under the contract. But the Courts 
of Equity did not give damages. Damages were the 
common law remedy and could only be given for fraud, not 
for innocent misrepresentation. The common law and 
equitable remedies may now (since the Judicature Act) be 
exercised by all Courts, but the principles are unaltered. 
Fraud gives a right to rescission and damages ; innocent 
misrepresentation to rescission and restitution, but not 
damages. (2) 

(1) Per cv/r. in Clough v. L. & N. "W. R. (1871), L. R. 7 
Ex. 26, 37. 

(2) Per Bowen, L.J.,in Newbigging v. Adam (1886), 34 Ch. 
D. 582, 591, and the next article. 
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Illustrations. 

1. Pending the treaty for the sale of a lease of a public-house 
the defendant fraudulently misrepresented the amount of the 
business done in the house, and the plaintiff was thereby induced to 
give a large sum for the lease. The plaintiff took possession and 
discovered the fraud. He did not repudiate the contract, but 
successfully brought an action of deceit against the defendant . (1) 

2. H & Co. sell a cargo of coffee to M, and state that it has 
been invoiced to them by third parties as of a certain q^uantity. 
This is untrue to their knowledge — as it was invoiced to them by 
a branch of their own firm. M may affirm the contract, keep the 
coffee, and bring an action for damages. (2) 

3. A told B that rupee paper was a good investment, and 
fraudulently represented to him that he had bought rupee paper on 
his account on the Stock Exchange, whereas in fact he had not 
bought on B's account, but was transferring his own stock. B was 
thereby induced to purchase rupee paper. He kept the paper, and 
sued A for damages. He was held entitled to recover as damages 
the difference between the price he paid and the price which he could 
have got ior the rupee paper if he had resold when he discovered the 
fraud, together with the commission he would have had to pay. (3) 

4. A engages B to cart away some rubbish for £15, by fraudu- 
lently representing the quantity of rubbish to be less than it in fact 
is. B, when he discovers the fraud, may repudiate the contract, and 
sue A in tort for damages for the trouble and expense he has been 
put to in executing the contract before discovery of the fraud. (4) 

5. A is induced by a fraudulent prospectus issued by a company 
to subscribe for shares in the company. The shares are allotted to 
A. A year later the company makes a call of 4s. per share. A does 
not pay the oaU, and the company declare A's shares forfeited. He 
thereby ceases to be a shareholder, but remains liable in contract for 
the call. The company sues for the call. A pleads in defence 
that the contract was induced by the company's fraud. This is an 
election to avoid the contract, and is a good defence, as A has done 
nothing to affirm the contract. (5) 



(1) DobeU V. Stevens (1825), 3 B. & C. 623. 

(2) Moens v. Hey worth (1842), M. & W. 147,62 E. H. 554. 

(3) WaddeU v. Blockley (1874), 4 Q. B. D. 678. 

(4) Per ciw. in Selway V. Fogg (1839), 5 M. & W. 83, 52 R. R. 
650. 

(5) Aaron's Reefs v. Twiss, [1896] A. C. 973. 
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6. G, a well kiiown money-lender, advertised under a fictitious 
name, and in August, 1898, S borrowed £100 from him, and gave a 
promissory note for £150. Gr intentionally concealed his identity, 
and thereby fraudulently induced S to borrow money from him and 
give the promissory note. On December 20th, 1898, S discovered 
the fraud. On December 28th G commenced an action on the note, 
and on January 6th, 1899, S repudiated the contract and offered to 
repay the £100 with interest at 10 per cent. It was held that S was 
not liable on the note as he had repudiated within a reasonable time 
and was ready and willing to make restoration of the £100 he had 
received. (1) 

7. Sarah Kettlewell insured with the defendants the life of 
James K, for the sum of £13 16s., by payment of a weekly premium 
of Is. After the policy had ran for a year S. K. proposed to drop 
it. Defendants' agent fraudulently induced her to go on by repre- 
senting to her that if she continued paying for another four years 
she would be entitled to a free policy. Relying on the representa- 
tion, she went on paying for four years. Then the defendants 
refused to give her a " free policy." She thereby discovered the 
fraud, elected to avoid the contract, and successfully claimed a return 
of the premiums she had paid. (2) 

8. Directors of a company issue a prospectus containing state- 
ments which they know to be untrue. On the faith of this 
prospectus, the plaintiff applies for shares, and shares are allotted 
to him. Before the company goes into liquidation the plaintifl! 
brings an action against the company and the directors. He 
is entitled,, (a) as against the company to rescission, and return 
of the money he has paid, on the ground that the contract was 
obtained by misrepresentation ; (6) as against the directors personally 
to damages as in an action of deceit, they having by fraudulent 
misrepresentation induced him to pay for the shares which were 
valueless. (3) 

9. L is induced to supply goods to B by B's 'fraudulent mis- 
representation that he is N. There is no contract with B, so no 
property in the goods passes to him. B sells the goods to C. L 
can recover them from C. (4) 



(1) Gordon v. Street, [1899] 2 Q. B. 641. 

(2) KettieweU v. Eefuge Assurance Company, [1907] 2 K. B. 21.2. 

(3) Henderson v. Lacon (1867), L. E. S Eq. 249. 

(4) Gundy V. Lindsay (1878), 3 A. C. 459. 



174 CONTEACTS 

Art. XCVII. — Remedies for Innocent Mis- 
representation. 

Where one party to a contract has been in- 
duced by material false representations (without 
fraud) of the other party, or his agent to enter 
into a contract, he may take the following courses : 

1. He may affirm the contract and treat it 
as binding on both parties. 

2. He may (subject to the limitations in 
Art. XCVni.) repudiate the contract, and 

(a) set up the misrepresentation as a defence 
to an action on the contract ; or 

(6) bring an action (or counterclaim) for re- 
scission and restitution, but not for damages. (2) 

3. Where the contract has been wholly exe- 
cuted (as by the conveyance of property or sale 
of a chattel), the contract cannot be rescinded, 
and there is no remedy for innocent misrepre- 
sentation (unless it be an action for damages for 
breach of warranty). (3) 

Note. — Restitution as distinguished from rescission 
means a return of any money paid, or property transferred 
under the contract. Interest on money paid may also be 
allowed, not by way of damages, but on the ground that 
the parties ought to be restored, as far as possible, to 
their original positions. (4) 

(1) Redgrave t>. Hurd (1881), 20 Ch. D. 1. 

(2) Adam v. Newbigging (1888), 13 A. C. 308; Redgrave w. 
Hurd (1881), 20 Ch. D. 1. 

(3) See Seddon v. North Eastern Salt Co., [19051 1 Ch. 326. 
(1) Karberg's case, [1892] 3 Ch. 1, 17. 
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Illustrations. 

1. A solicitor about to retire advertised for a partner who 
would also be wiUing to buy his suburban residence for *1600. He 
stated that his business brought in about £300 a year ; in fact, it 
only broug'ht in. about £200 a year. The misrepresentation was 
made innocently. The defendant signed an agreement to purchase 
the house for £1600, and paid a deposit. He then refused to 
complete on the ground that the contract was induced by material 
false i-epresentation as to the income from the business. Held, 
that the defendant was justified in disaffirming the contract. 
That he was entitled to rescission and restitution, i.e. the return 
of the deposit, as the representation was false, but not to damages 
for the expense and losses he had incurred by giving up his own 
practice. (1) 

2. N was induced to enter into partnership with A & Co., in the 
business of worsted spinners, by a misrepresentation as to the 
sufficiency of the firm's machinery for carrying on the business. 
The misrepresentation was not made fraudulently, but was material. 
N was entitled to i-escission of the agreement and repayment of the 
capital he had brought into the business. (2) 

3. A vendor of real property during negotiations for sale 
represented to the purchaser that the pieces of land sold contained 
three acres, whereas they contained only 2a. Ir. 12p. He made 
the representation hona fide, and believing it to be ti-ue. The 
purchaser cannot after completion sue for damages, as the repre- 
sentation was not made fraudidently, and (in the circumstances) 
there was no warranty of the truth of the statement. (3) 

4. S purchased a salt business from the defendants upon the 
faith of an untrue but innocent misrepresentation as to the state of 
the business. After completion of the purchase he cannot have 
the contract rescinded on the ground of misi'epresentation. (4) 

Art. XCVIII. — Loss of Right of Rescission. 

The right to avoid a contract for fraud or 
misrepresentation is lost : 

(l) If at any time after knowledge of the 

(1) Redgrave v. Hurd (1881), 20 Ch. D. 1. 

(2) Adam v. Newbigging (1888), 13 A. C. 308. 

(3) JolifEe V. Baker (1883), 11 Q. B. D. 255. 

(4) Seddon v. North Eastern Salt Co., Ltd., [1905] 1 Ch. 325. 
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fraud or misrepresentation the party who has the 
right to avoid the contract has by express words 
or unequivocal acts affirmed the contract, (l) 

(2) If, before he has avoided the contract, an 
innocent third party has acquired an interest in 
property passing under the contract (2) or other 
rights or interests under the contract. (3) 

(3) If the party who made the misrepresenta- 
tion cannot be restored to his status quo ; for a 
contract cannot be rescinded in part and stand 
good for the residue. If it cannot be rescinded 
in toto, it cannot be rescinded at all. (4) 

Note. — The party at whose option a contract is void- 
able for fraud or misrepresentation may elect to avoid or 
afSrm the contract ; but once having elected and made 
known his election by words or conduct he is bound by 
such election. Having elected to affirm, he cannot after- 
wards repudiate. Having elected to repudiate, he cannot 
afterwards affirm. 

Mere lapse of time after the fraud is known, without 
either a repudiation or an affirmation, is evidence of an 
election to affirm ; (5) but the cogency of this evidence 
depends on the particular circumstances of the case and 
the nature of the contract in question. (6) An election 
to avoid may be made by setting up fraud as a defence 

(1) Per am: in Clough v. L. & N. W. Ely. (1871), L. R. 7 Ex. 26, 
34 ; and see Selway v. Fogg, post, p. 178. 

(2) Ibid.,&nA. Oakes v. Tur^uand (1867), L. R. 2 H. L. 325. 

(3) Per cm: in. Sheffield Nickel Co. v. Unwin (1877), 2 Q. B. D. 
214, 223 ; Clarke v. Dickinson (1858), E. B. and E. 148. 

(4) lUd. 

(5) Per cur. in Cloug-h v. L. & N. W. Ely. (1871), L. R. 7 
Ex. 26, 35. 

(6) Ibid., and Aaron's Eeefs v. Twiss, [1896] A. C. 273. 
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in an action on the contract, (1) or by claiming rescission 
in an action. 

The exercise of the right to repudiate or to claim 
rescission implies the restoration of both parties to the 
position in which they were before the contract was 
made, hence a party can never repudiate a contract after, 
by his own act, it has become out of his power to restore 
the parties to their original condition. (2) 

" If you are fraudulently induced to buy a cake you 
may return it, and get back the price ; but you cannot 
both eat your cake and return your cake. " (3) 

Illustrations. 

1. In 1853 plaintiff was induced by representations made to him 
by the defendants to take shares in a copper mining company, formed 
for working' a mine on the cost-book principle. The mine was 
worked tiU 1856, and dividends were declared, of which the plaintiff 
had the benefit. 

In 1867 the company was, with the plaintiff's assent, registered 
as a company with limited liability, and was afterwards wound up. 
The plaintiff then discovered that the representations were fraudu- 
lent. He brought his action for the return of the money he had 
paid for the shares. Held, that as he could not return the shares in 
the same plight as that in which he received them it was too late to 
rescind, and his only remedy was an action for deceit. (4) 

2. A was induced by B's fraudulent misrepresentations to buy 
the goodwill and fixtures of B's business, and to sign a cheque for 
the purchase money. After discovering the fraud A remained in 
possession of the business and fixtures. Having affirmed the 
contract, he cannot rely on fraud as a defence to an action on the 
cheque. (5) 

3. C purchased goods upon credit, fraudulently intending at the 
time of the contract not to pay for them. F brought an action on 
the contract for the price of the goods before the time of the credit 
expired. By suing for the price he affirmed the contract. He 

(1) Clough V. L. & N. W. Rly. (1871), L. E. 7 Ex. 26. 

(2) Clarke v. Dickson (1858), E. B. & E. 148. 

(3) Per Crompton, J., ib. p. 152. 

(4) Clarke v. Dickson, (1858), E. B. & E. 148. 

(5) Dawes v. Harness (1875), L. E. 10, C. P. 166. 
C. N 
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migM have elected to treat the contract as void, and have sued in 
tort for the conversion of the goods. (1) 

Under the present practice he might, after the credit had expired, 
have sued alternatively on the contract and in tort. By so doing 
he Tvould reserve his right of election till the trial. 

4. P buys of G 70 tons of iron, never intending to pay for 
them, and gives in payment a fictitious bill of exchange. The 
contract is voidable. P sells the iron to W, who buys hcma fide 
without notice of the fraud. G then discovers the fraud. He cannot 
avoid the contract, as W has acquired a right to the property which 
]3assed under the contract. (2) 

This case must be distinguished from cases like Cundy ^■. 
Lindsay, (3) where A obtains goods from B by fraud, not by a void- 
able contract, but without any contract at all, and sells to C. In 
that case C has no title, because A had no title at all. Whereas in 
tlie illustration P had title until the contract was avoided. 

5. A was induced by fraudulent representations contained in a 
prospectus of a company to apply for shares in the company, and the 
shares were duly allotted to him. A did not discover the fraud till 
the company was being wound up. It was then too late to rescind, 
and he could not have his name removed from the list of shareholders, 
as creditors of the company had acquired the right to call upon liim 
as a contributory in the windiug up. (4) If he had repudiated the 
contract and claimed to have it rescinded before the petition for 
winding up had been filed, he would have been in time. (5) 

6. S entered into a contract with F to cart away some rubbish 
for £15. F procured the contract by fraudulently representing that 
the quantity of rubbish to be carted away was less than in fact it 
was. S carted away the rubbish, and then claimed to be paid £20 
for the work, saying that as the contract was procured by fraud he 
elected to treat it as void and to sue for £20 on an implied contract to 
pay the reasonable value of the work done. It was held that by 
going on with the work after he had discovered the fraud he had 
affirmed the contract, and he could not sue on an implied contract. 
His only remedy was an action of tort for the damages he had 
suffered by being induced to undertake the work by F's fraud. (6) 



(1) Ferguson v. Carrington (1829), 9 B. & C. 59. 

(2) White V. Garden (1850), 10 C. B. 919, 84 R. R. 846. 

(3) (1878), 3 A. C. 459, cmte, p. 173. 

(4) Oakes v. Turquand (1867), L. R. 2 H. L. 325. 

(5) Reese River Silver Mining Co. v. Smith (1869), L. R. 
4 H. L. 64 ; Whiteley's Case, [1900] 1 Ch. 365. 

(6) S^lway v. Fogg (1839), 5 M. & W. 83, 52 R. R. 650, 
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7. M sold a horse to L for £125, stating that it was free from 
vice. M made this statement with a view to induce L to buy the 
horse. M knew that the horse was vicious. L was entitleds as soon 
as he discovered that the horse was vicious, to repudiate the contract 
and to have his money returned on his returning the horse. (1) 

8. The London Pianoforte Company sold nine pianos to A. 
By A's directions the pianos were forwarded by L. & N. W. Ely. 
Co. from London to Liverpool, consigned to Clough, who, A 
alleged, was his shipping agent. A was a bankrupt, and he and 
Clough had gone to London together on a concerted plan to obtain 
the pianos without paying for them. A, in fact, obtained the pianos 
fraudulently with the intention of not paying for them, and Clough 
knew of the fraudulent intention and advanced A money for the 
pui'pose of carrying it out. 

The railway company, after carrying the goods to Liverpool, 
were ready to deliver them to Clough, but continued to hold them 
as warehousemen for him. The piano company, erroneously 
supposing they were not too late to exercise their right of stoppage 
in transitu, requested the railway company to return the pianos to 
them, which was done. Clough brought an action against the 
railway company for conversion of the pianos. At the trial it was 
discovered that the contract of sale of the pianos had been procured 
by A's fraud (as above), to which Clough was privy, and so was 
voidable at the election of the piano company. The piano company 
(who were really defending the action) at the trial made their 
election to avoid the contract for A's fraud, and it was held that 
they were entitled to do so. The contract having been avoided, 
Clough's title to the pianos was gone, and his claim failed. (2) 

Note that if Clough had not been privy to the fraud, but had 
bona fide acquired an interest in the pianos for value, it would have 
been too late to avoid the contract as against him. 



Art. X.Q1X.— Fraud of Third Party. 

To entitle a party to avoid a contract for fraud 
or misrepresentation the fraud or misrepresentation 
must be that of the other party to the contract, 
or of an agent or privy of that other party. (3) 

(1) Murray v. Mann (1848), 2 Ex. 538, 76 E. E. 686. 

(2) Clough V. L. & N. W. Ely. Co. (1871), L. E. 7 Ex. 26. 

(3) See Synde v. Anglo Italian Hemp Spinning Co., [1896] 1 Ch. 
178, and Illustrations, post. 
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Note. — If A is induced by B's fraud to contract with 
C, A's remedy is an action for deceit against B. If A 
is induced by innocent misrepresentations of B to contract 
with 0, A has no remedy. 

We have assumed B is a third party for whose fraud 
or misrepresentation A is in no way responsible. 

But if B is A's agent to commit the fraud, and he 
commits it with A's knowledge and consent, A is in the 
same position as if the fraud or misrepresentation were 
his own. 

Fraud of agent. — " The fraud of the agent who makes 
the contract is the fraud of the principal." (1) So it is 
enough to make a contract made by A with Toidable 
by A that A was induced to make the contract by the 
fraud of C's agent B. B's agency may be proved by show- 
ing that he was expressly authorized by C to make the 
fraudulent statement, or that he made it within the scope 
of the authority given him by 0, or that 0, without 
having given B any precedent authority, afterwards 
ratified what he had done. (2) 

Again, without showing that the person who commits 
the fraud is the agent of the party, it may be shown that 
the party was privy to the fraud, that is, was a consenting 
party to it, as where A and B agree that A shall make a 
fraudulent representation to C in order to induce C to 
contract with B. In such a case B would be privy to A's 
fraud, and the contract would be voidable by C although 
B had not himself made any representation. 

There are certain apparent exceptions to the above- 
stated rule, but when carefully looked at they will be 
found not to be exceptions. The first apparent exception 
arises chiefly in company cases. If a person takes shares 
on the faith of a prospectus issued by promoters before the 

(1) Wheslton v. Hardisty (1857), 8 E. & B. 232, at p. 260. 

(2) See Chap. XX (Principal and Agent). 
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company comes into existence, the promoters are not the 
agents of the company, for there is no company, and 
when the company comes into existence it cannot ratify 
acts of the promoters so as to make them its agents by 
ratification. (1) Therefore the company is not liable for 
the fraud of the promoters. 

Nevertheless, if a person takes shares on the faith of 
untrue representations being the basis of the contract, he 
may have a right to rescission on the ground that the 
offer to take shares is an offer to take shares on the terms 
of the prospectus and no other terms, and the acceptance 
of the application by the allotment of shares is an accept- 
ance of the offer on those terms and not on any other 
terms. If, then, there is a material difference between the 
shares which are allotted and those which the shareholder 
offered to take, there is no real agreement, and the share- 
holder may have his contract rescinded, unless his conduct 
shows acquiescence, i.e. that he has accepted the shares 
allotted as a performance of his offer, or unless he has 
by delay deprived himself of the right to rescission. (2) 

Other cases where the fraud of a third party may 
be a defence are those in which the fraud is such 
that there is really no contract at all; as where A is 
induced by B to put his name to a promissory note by 
which he promises to pay money to C by a fraudulent 
representation that he is only witnessing B's signature. 
In these cases there is not a voidable contract, but no 
contract at all. (3) 

IlLUSTEATIONS. 

1. The defendants were induced to grant to the plaintiffs a 
policy of insurance on J's life by statements made by J and his 
medical attendant that he, J, had not had any fits since childhood. 

(1) See Kelner v. Baxter (1866), L. E. 2 C. P. 174, and Chap. XX. 
(Principal and Agent). 

(2) Karberg's Case, [1892] 3 Ch. 1, 13. Lynda v. Anglo-ItaHan 
Hemp Company, [1896J 1 Ch. 178. 

(3) See Arts. LXXXVIII. 
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These statements were untrue, and were known by J and his medical 
attendant to be untrue, but they were not known by the plaintiffs 
to be untrue, and there was no fraud on their part. J and his 
medical attendant were not the plaintiffs' agents for making the 
statements. The policy was not voidable by the defendants, the 
fraud not being that of the other party to the conti-act or their 
agent or privy. (1) 

2. A company was registered in 1890. In 1891 L was induped 
to apply for shares by untrue representations made by W. W had 
been a promoter of the company, and was active in obtaining his 
friends to subscribe for shares, but he was not a director or other 
general agent of the company ; he was not expressly authorized to 
make the representations, and the company never ratified what he 
had done. L was not entitled to avoid the contract. (2) 

3. A sent a horse to a livery-stable keeper. The livery-stable 
keeper sold it to L. L was induced to buy it by the fraudulent 
statement of the livery-stable keeper that the horse was sound and 
free from vice. This was not a mere warranty, as the Uvery-stable 
keeper knew that the horse was vicious. L, having discovered the 
fraud, was entitled to avoid the contract and get back his purchase - 
money on retiu'ning the horse. 

A could not have adopted the contract so as to entitle him to 
the purchase money, without adopting the fraud so as to make the 
contract voidable. So, though A was not personally guilty of fraud, 
he was liable to have the contract avoided for the fraud of L which 
induced the contract. (3) 

4. Directors of a company issue a prospectus containing mis- 
representations on the faith of which the plaintiff is induced to apply 
for shares in the company. The contract may be avoided by the 
shareholder because the directors are the agents of the company to 
issue the prospectus. (4) 

5. A obtained goods by fraud from B, and directed B to consign 
them to C. C knew of A's fraud, and advanced him money to enable 
him to carry it out. B could avoid the contract and claim back the 
goods from C. (5) 



(1) Wheelton v. Hardisty (1857), 8 E. & B. 232. 

(2) Lynde v. Anglo-Italian Hemp Spinning Co., [1896] 1 Ch. 
178. 

(3) Murray v. Mann (1848), 2 Ex. 638, 76 R. R. 686. 

(4) Reese River Silver Mining Co. v. Smith (1869), L. R. 
4 H. L. 64. 

(5) Clough V. L. & N. W. Rly. (1871), L. R. 7 Ex. 26. 
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6. A was induced to put his name on the back of a bill of 
exchange by the fraudulent representation of B that he was signing' 
a guarantee. C, a bond fide holder for value of the bill, sued A as 
indorsee. A was deceived not merely as to the legal effect, but as to 
the actual nature of the instrument. If he was guilty of no negli- 
gence, this is a good defence. If he was negligent he might be 
estopped from setting up the defence. (1) 

(1) Poster V. Mackinnon (1869) L. R. 1 C. P. 704. 



CHAPTER X. 

NON-DISOLOSURE OF MATERIAL FaCTS. 

Art. C. — Caveat Emptor. 

Where parties are contracting with one another 
each may (unless there is a duty to disclose) (l) 
observe silence, even in regard to facts which he 
believes would be operative upon the mind of 
the other. (2) 

Note. — This is the rule which in contracts for the sale 
of goods is summed up in the maxim " Caveat emptor." 
The vendor is under no duty to disclose defects in the 
goods he is selling ; the buyer must use his own eyes to 
discover them. The rule, however, does not go so far as 
to justify misrepresentation. If the seller makes any 
representations as to the goods he may be liable if those 
representations are false. And the same rule applies to 
contracts generally. 

Illustrations. 
1. A offers to sell oats to B, and shows a sample. B believes 
they are old oats. In fact they are new oats. A knows B is mis- 
taken, but he has not said or done anything to mislead B. A is not 
bound to tell B that he is mistaken, and B, having bought the oats 
in the mistaken belief, cannot afterwards repudiate the contract. 
The passive aco[uiescenoe of the seller in the self-deception of the 
buyer does not entitle the other to avoid the contract. (3) 

(1) See Art. CII. 

(2) See per Fry, J., in Davies v. London and Provincial Marine 
Insurance Co. (1878), 3 C. D. 469, 474. 

(3) Smith V. Hughes (1871), L. R. 6 Q. B. 697. 
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2. T's solicitor had an interview with G and his solicitor to 
ai^amge for the compromise of an action. Just before the interview 
T's solicitor had heard of the result of certain proceedings which 
materially affected the position of the parties. He discreetly re- 
frained from communicating this information to G's solicitor. The 
compromise arranged in these circumstances was binding, as T's 
solicitor was under no duty to disclose material facts to the other 
party to the bargain. (1) 

3. The plaintiffs lent Sir T B £10,000 on the deposit of some 
shares. The shares having fallen in value the plaintiffs required 
further security, and his brother J B guaranteed the loan to the 
extent of £2,000. J B then withdrew his guarantee and induced 
the plaintiffs to accept that of the defendant L instead. L accord- 
ingly guaranteed the loan. He was not told that J B had with- 
drawn his guarantee. If he had known this, he would not have 
given the guarantee. But there was no obligation on the plaintiffs' 
part to make full disclosure, and the defendant was held liable on his 
guarantee when Sir T B failed to repay the loan. (2) 

This case lays down that the rule which prevails in contracts of 
insurance, that all material circumstances known to the assured 
must be disclosed, does not extend to guarantees. (3) In the case of 
guarantees, the concealment does not vitiate the contract, unless it is 
fraudulent, i.e. such as partial statement of the truth as amounts to 
misrepresentation. 



Art. CI. — The Duty to Correct a Mistake. 

If one of the negotiating parties has made a 
statement which is false in fact, but which he 
believes to be true, and which is material to the 
contract, and during the course of the negotiation 
he discovers the falsity of that statement, he is 
under an obligation to correct that statement. 

Or if he has made a statement which was true 
at the time, but which during the course of the 

(1) Turner v. Green, [1905] 2 Ch. 205. 

(2) North British Insurance Co. v. Lloyd (1854), 10 Ex. 523. 

(3) See Art. CIV., post, and Seaton v. Heath, [1899] 1 Q. B. 
782, where Bowen, L. J., explains the difference between contracts 
of insurance and guarantees. 
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negotiations becomes untrue, he is under an obli- 
gation to disclose to the other the change of 
circumstances. (1) 

In those cases his remaining silent and not 
correcting the untrue statement are equivalent 
to making a statement which he knows to be false. 

Illusteations. 

1. A, believing that tlie retention of certain mon^ by his agent 
amounted to felony, directed his arrest. B, a friend of the agent, 
being told by A that instructions had been given for the arrest of 
the agent, proposed to deposit a sum of money by way of security for 
any deficiency. Later in the day A discovered the acts of the agent 
did not amount to felony, and withdrew the instructions for the 
arrest. A and B then had another interview. A did not discloss 
that he had discovered that the agent's acts did not amount to felony 
and that the instructions for his arrest had been withdrawn. B 
agreed to deposit the money, and was no doubt induced to do so by 
the belief that the statements made at the first interview were true. 
A ought to have told him that the instructions to arrest the agent 
had been withdrawn. The contract to deposit the money as security 
was rescinded, as having been obtained by misrepresentation, and B 
was held entitled to a return of the money. (2) 

2. S induced R to execute a deed conveying to him half of 
certain property which S hoped to recover from R. R was induced 
to do this partly by a false statement made innocently by S as to the 
contents of a certain will under which R would become entitled to 
the property. During the negotiations S discovered that he had 
not truly stated the contents of the wUl, and that R's title was 
indeed much better than he had represented it to be. S did not 
inform R that his original statements were incorrect. R got the 
deed set aside on the ground of fraud. S ought, when he discovered 
that his representations were false, to have told R. (3) 



(1) See Fry, J., in Davies v. London and Provincial Marine 
Insurance Co. (1878), 8 Ch. D. 4t>9, 475. 

(2) Davies v. London and Provincial Insurance Co. (1878), 
8 Ch. D. 464. 

(3) ReyneU u. Sprye (1852), I De G. M, & G. 656 ; 91 R. R. 
225. 
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Art. CII. — The Duty to Disclose in Particular 
Cases of Fiduciary Relationship. 

In contracts between an agent and his "prin- 
cipal, a solicitor and his client, a guardian and 
his ward, a trustee and his cestui que trust, the 
relationship of the parties requires that most 
ample disclosure should be made by the agent, 
solicitor, guardian, or trustee. (1) 

JVote. — For a full treatment of these special fiduciary 
relationships which give rise to a duty to make full 
disclosure the student is referred to books which treat 
particularly of those relationships. The following illus- 
trations show the application of the rule in typical 
cases. 

iLLtrSTpAIIONS. 

1. A valuable picture was entrusted by L to B as Ms agent to 
sell it for him. B claimed to have bought the picture himself for 
300 guineas, although he knew that the picture, which proved to be 
a Titian and was sold for £5000, was worth a great deal more. It 
was held that B, being an agent, could not purchase from his prin- 
cipal without furnishing liim with all the knowledge which he him- 
self possessed. (2) 

2. Where a solicitor purchased certain house property from 
clients nominally for his brother, but really for himself, concealing 
from them the fact that he was buying for himself, it was held 
that the sale could not be supported, even if the transaction, apart 
from the concealment, was a perfectly proper one. (3) 

3. A, who was one of the trustees of, and also a beneficiary under, 
his parents' marriage settlement, purchased the interest in the trust 
estate of his brother B, who was not a trustee. Before purchasing 
his brother's share A had in his possession a valuation of the trust 

(1) See the judgment of Fry, J., in Davies v. London and 
Provincial Marine Insurance Co. (1878), 8 Ch. D. 469, 474. 

(2) Lowther v. Lord Lowther (1806), 13 Ves. 95. See per Lord 
Erskine, at p. 103. 

(3) Macpherson v. Watt (1877), 3 A. C. 254. 
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estate, but he never informed his brother of the valuation. It was 
held that as A, as trustee, had not disclosed the value to B, the 
transaction must be set aside. (1) 



Art. GUI. — Duty of Company Promoters to 
Disclose. 

Promoters of a company stand in a fiduciary- 
relation to it and to those persons whom they 
induce to become shareholders in it, and cannot 
bind the company by any contract with them- 
selves without fully and fairly disclosing to the 
company all material facts which the company 
ought to know. (2) 

Illttstration. 

A syndicate of persons (with E at the head) purchased from the 
official liq[mdator of an insolvent company an island said to contain 
valuable mines of phosphates. They gave £55,000 for it. The 
syndicate then promoted a company and sold the island to X (a 
nominee of the syndicate), who at once sold to the company for 
£110,000. E was a director of the company, and the other directors 
were selected by the syndicate. The shareholders were not told by 
the promoters the history of the purchase and re-sale of the island, 
and that E stood to make a large profit out of the purchase of the 
island. 

Held, that the promoters had concealed material facts from the 
shareholders of the company and that the contract of sale was void- 
able at the option of the company. (3) 



(1) Dougan v. Macpherson, [1902] A. C. 197. 

(2) Per Lindley, M.R., in Lagunas Nitrate Co. t. Lagunas 
Syndicate, [1899] 3 Ch. 392. 

(3) Erlanger v. New Sombrero Phosphate Co. (1878), 3 A. C. 
1218. 
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Art. civ. — Duty to Disclose in Coiitracts of 
Insurance. 

In all contracts of insurance the assured is 
bound to make full disclosure of all material 
facts, that is, of all facts which are material, and 
not merely of those which he thinks material. 
The contract may be avoided by the insurer if 
there is any concealment of a material fact known 
to the assured. 

Note. — On this point the student should carefully read 
Seaton v. Heath in the Court of Appeal, (1) where the 
reasons for the rule are well explained, and the same case 
in the House of Lords, (2) where the decision of the 
Court of Appeal was reversed by reason of the different 
Tiew of the facts taken by the Lords. 

Illustrations. 

1. M made a proposal to a life assurance company for an assur- 
ance on his life. In answer to a question, " Has a proposal ever 
been made on your life at any other office or offices, if so, where ? 
Was it accepted ... or declined ? " he said truthfully that his 
life was insured in two other offices. He concealed the fact that 
several other offices had declined to insure his life. The policy was 
avoided as there had been concealment of a material fact. (3) 

2. B owned a warehouse nest but one to a boat-builder's shop 
which took fire. On the evening of the fire he insured Ms warehouse 
against fire. It was then in imminent perU of fire. He did not 
inform the insurers of the fact of the fire at the boat-builder's shop. 
Next day the fire again broke out in the boat-builder's shop, and 
consumed the insured premises. The jury acquitted B of fraud or 
dishonest design, the fire being apparently extinguished when he 
effected the insurance, but were of the opinion that the fire in the 

(1) Seaton v. Heath, [1899] 1 Q. B. 782, and see London Assur- 
ance Co. V. ManseU(1879), 11 Ch. D. 863. 

(2) Seaton v. Burnand, [1900] A. C. 135. 

(3) London Assurance u. ManseU (1879), 11 Ch. D. 368. 
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boat-builder's shop was a material fact which might have influenced 
the insurers if they had known of it. Held, there was concealment 
of a material fact, and the policy was voidable. (1) 



Art. CV. — Dtity to Disclose in Family 
Arrangements. 

When members of a family enter into arrange- 
ments for settlement of family property, each 
party must make full and complete disclosure of 
all material circumstances known to him. (2) 

Illusthation. 

Two brothers made an agreement for division of the family 
estates. The elder supposed he was born before the marriage of his 
parents and therefore illegitimate. The younger knew that their 
parents had been married before the birth of the elder brother, and 
that the elder brother was therefore legitimate and his father's heir. 
He did not communicate this information to his elder brother. 
Nineteen years afterwards the elder brother discovered that he was 
legitimate and the agreement was set aside at his suit. He would 
have had no case if, at the time of the agreement, both brothers had 
been in honest error as to the date of their parents' marriage. (3) 

(1) Bufe V. Turner (1815), 6 Taunt. 338, 16 R. R. 626. 

(2) Gordon v. Gordon (1816), 3 Swanst. 400, 19 R. R. 230. 
(8) U. 



CHAPTEE XI. 

Duress and Undue Influence. 

Art. CVI. — Duress. 

1. If a party is induced to enter into a contract 
by duress, the contract is voidable by that party. 

2. Duress is such pressure as excludes con- 
sent. It may consist of actual or threatened 
violence to the person, or imprisonment, (1) or 
of mere moral coercion, such as a threat of 
violence or dishonour to a wife, husband, or 
children ; (2) but the detention or threatened 
detention of goods is insufficient. (3) 

3. The duress must be exercised by one of 
the parties to the contract, or his agent, and it 
must be against the other party to the contract. (4) 

Note. — The common law defence of duress is closely 
connected with "undue influence," which is an equitable 
ground for rescinding a contract. Duress assumes the 
absence of consent — that the form of agreement is gone 
through without any real consent. Undue influence 

(1) Gumming v. Ince (1847), 11 Q. B. 112, 75 R. E. 295 ; 2 Inst. 
482, 1 Black. Com. 131. 

(2) Kaufman v. Gerson, [1904] 1 K. B. 591 ; 1 Roll. Abr. 688 ; 
Yiner, Abr, " Duress " B 5. 

(3) Per Parke, B. in Atlee v. Backhouse (1838), 3 M. & W. 
633, 650. 

(4) Viner, Abr. " Duress" B 7, B 34 & C. 
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assumes that there has been real consent, but that it has 
been obtained by unjustifiable means. 

The books furnish but few modern instances of eon- 
tracts being avoided for duress simply, but there are some 
reported cases in which marriages have been annulled on 
this ground. Consent is necessary for making a marriage 
contract, as much as for any other contract, and where 
there is such coercion of the will of the one party by the 
other that there is no real consent, the Court will declare 
the marriage null and void. There must, however, be 
such coercion that there is no consent. A marriage is 
not voidable on the ground of undue influence. 

Illustrations. 

1. Or misappropriated money entrusted to him by K. K 
threatened G's wife that if she did not enter into a contract to 
make good out of her own property the amount of the defalcation, 
he woTild prosecute her husband. G-'s wife, acting under the 
influence of the threat, and to avoid the dishonour of her husband, 
agreed in writing to do so on the express terms that there should 
be no prosecution on the part of K. It was held that the contract 
eould not be enforced against her. (1) 

2. A lady was confined in a lunatic asylum and an inc^uisition 
under a commission of lunacy was being held upon her. Before any 
verdict was given she agreed, in consideration of being released 
and the commission being suspended, to make certain arrange- 
ments as to property which she claimed, and to her title deeds 
being handed over to H. The jury f oxmd that her consent to this 
agreement was obtained by constraint and without her free will. 
It was held that the agreement was voidable for duress, even 
assuming the confinement was legal. (2) 

3. Commissioners of Excise seized goods for the purpose o^ 
condemnation. The owners' enteted into an agreement to pay the 
appraised value of the goods in consideration of the return of the 
goods and the determination of proceedings for condemnation. It 
was held that the money paid under this agreement could not be 

(1) Kaufman v. Gerson, [1904] 1 K. B. 591 

(2) Gumming v. Inoe and Hooper (1847), 11 Q. B. 112, 75 
R. R. 295. 
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recovered as the duress of the goods formed no ground for avoiding 
the agreement. (1) 

4. A obtained a bond from B and C by duress against B only. 
C could not plead the duress against B to void the bond. (2) 

5. A young woman, 22 years of age, possessed of great wealth, 
became engaged to Sebright and was induced by him to accept bills 
for £3325. Writs were issued against her and bankruptcy pro- 
ceedings threatened. The distress caused thereby seriously affected 
her health, and reduced her to such a state of mental and bodily 
prostration that she was incapable of resisting threats and coercion. 
Sebright assured her that marriage with him was the only way of 
escape from bankruptcy and dishonour. He also threatened to 
shoot her if she did not marry him. She reluctantly went through 
a ceremony of marriage with him. It was held that there was 
never any real consent by her to the marriage. That, considering 
the state of her health she was incapable of resisting the threats 
and coercion which in her normal state of health she would have 
treated with the contempt she must have felt for the man who 
made use of them, and that the marriage ceremony was not binding 
on her. The marriage was accordingly annulled. (3) 



Art. CVII. — Undue Influence. 

1 . An agreement procured by the undue in- 
fluence of one party is voidable at tlie option of 
the other party. (4) 

2. Undue influence includes any influence by 
which the exercise of free and deliberate judgment 
is excluded. Even where there is actual consent 
the contract is voidable in equity, if the consent 
has been procured by undue influence. 

3. When persons stand in such a relation 
to one another that one naturally imposes con- 
fidence in the other, a contract favourable to the 

(1) Atlee V. Backhouse (1838), 3 M. & W. 633. 

(2) Huscombe v. Standing (1607), Cro. Jac. 187. 

(3) Scott V. Sebright (1886), 12 P. D. 21. 

(4) WilHams v. Bayley (1866J, L. K. 1 H. L. 200. 

c. ' o 
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one in whom confidence is imposed is presumed 
to have been procured by his undue influence, 
until it is shown that in fact no such influence 
was used, or that the other party had been placed 
by full information and independent advice in an 
independent position, and was in fact independent, 
and that the price or consideration for the con- 
tract was fair. (1) 

4. Confidential relations include those of 
parent and child, (2) guardian and ward, (3) 
solicitor and client, (4) trustee and cestui que 
trust, (5) doctor and patient, (6) and that of a 
spiritual adviser exercising influence in the guise 
of religion. (7) 

Note. — This equitable grolirui for treating a contract 
as voidable is closely connected with the common law 
grounds of fraud and duress. But the rules applicable 
to it are much more flexible, and accordingly less easy 
of precise definition. 

The Court, in the exercise of its equity jurisdiction, 
will not only treat as voidable a contract procured by 
undue influence, but will set aside gifts, sales and settle- 
ments procured in the same way. Indeed, the reported 
cases are mostly of this kind, but there is no fundamental 
difference in this respect between gifts and contracts — 

(1) Wright U.Carter, [1903] 1 Cli. 27; WiUis v. Barron, [1902] 
A. C. 271. 

(2) Powell V. PoweU, [1900] 1 Ch. 243. 

(3) Hatch V. Hatch (1804), 9 Vesey 292, 7 R. R. 195. 

(4) Wright V. Carter, [1903] 1 Ch. 27. 

(5) Thomson v. Eastwood (1877), 2 A. C. 215. 

(6) Dent v. Bennett (1835), 4 My. & Cr. 269, 48 R. E. 94. 

(7) Morley v. Loughnan, [1893] 1 Ch. 736 ; AUcard v. Skinner 
(1887), 36 Ch. D, 145. 
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and the " gift " cases often serve to illustrate the rules as 
to setting aside contracts. 

Agreements between Solicitor and Glient as to Costs. — 
Before 1870 agreements between a solicitor and his legal 
adviser as to the terms of the latter's remuneration were 
looked on with great suspicion, owing to the opportunity 
for the exercise of undue influence, and the Courts were 
slow to enforce them where they were unfavourable to the 
client, unless satisfied that they were made in circum- 
stances that precluded any improper attempt on the 
solicitor's part to benefit himself at his client's expense. 
But when the agreement was favourable to the client, 
the Courts often held the solicitor to his bargain. 

Section 4 of the Solicitors Act, 1870, enables any 
solicitor to make an agreement in writing with his client 
respecting the amount and manner of payment of his costs, 
by a gross sum, per centage or otherwise, and either at the 
same or a greater or less amount than the amount to 
which he would be entitled on taxation ; but such agree- 
ments are always subject to revision by the Court. 

Such agreement is not enforceable hy the solicitor 
unless it is in writing. But the section does not take 
away from the client the right he always had to enforce an 
agreement against a solicitor although not in writing. 

So an agreement by a solicitor with his client, to 
charge him nothing for costs if he won his action, and if 
he lost it to charge only the same amount for costs as he 
would have recovered against the opposite party had the 
action been successful, may be enforced by the client 
though not in writing. (1) 

Illusika'iions. 

1. "William B forged Ms father's endorsement to some pro- 
missory notes, by which, certain bankers were defrauded. The 
bankers insisted (without actually threatening' prosecution) on a 



(1) Clare v. Joseph, [19U7j 2 K. B. 369. 
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settlement, to which the father was a pai-ty. The father was 
induced to consent to the settlement by the knowledge that a 
prosecution would almost certainly result in the conyiotion of his 
son. The father was accordingly not a free voluntary agent, and 
the settlement was set aside. (1) 

2. A legatee in a will was described as " James Eastwood, the 
son of Samuel Eastwood by his last wife, Margaret Javoux or 
Moron or Eastwood." There being no doubt as to the identity of 
the person intended, the question whether he was born in lawful 
wedlock or not was utterly immaterial. On the footing of a 
supposed illegitimacy the title of the cestui que trust to the legacy 
was disputed and denied by the trustee, who thereby induced the 
cestui qui trust to accept a smaller sum than he was entitled to in 
settlement of his claim, and by deed to release the trustee from the 
payment of the legacy. The Court set the transaction aside. (2) 

3. B, a doctor, agreed at all times, when required to diligently 
and faithfxilly give his medical and surgical attendance to his 
friend D for and during the remainder of his life, and D, in 
consideration thereof and out of gratitude and respect for his friend 
B for past services, agreed that B should have and be fully entitled to 
the sum of £25,000 on his decease, and ordered and directed that 
the said sum of £25,000 should be fully and duly paid by his heirs, 
executors and administrators. The Court came to the conclusion 
that the medical attendant obtained the agreement by some dominion 
exercised over his patient, and set it aside. (3) 



Art. CVIII. — Unconscionable Bargains under 
the Money-lenders Act, 1900, and in Equity. 

When a " money-lender " sues for the recovery 
of money lent, and the Court is satisfied that the 
interest charged is excessive, or the amounts 
charged for bonuses, commission, etc., are exces- 
sive, and that the transaction is harsh and uncon- 
scionable, or otherwise such that a Court of Equity 
would give relief, the Court may reopen the 

(1) Williams v. Bayley (1866), L. E. 1 H. L. 200. 

(2) Thomson v. Eastwood (1877), 2 A. C. 215. 

(3^ Dent o. Beunet (1835), 4 My. & Cr. 2(59, 48 K. E. 94. 
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transaction and relieve the person sued from pay- 
ment of any sum in excess of the sum adjudged 
to be fairly due in respect of such principal, 
interest and charges, as having regard to the risk 
and all the circumstances, the Court may adjudge 
to be reasonable. (1) 

Note. — This provision is enacted by the Money-lenders 
Act, 1900, for the protection of borrowers from harsh 
bargains by persons who lend money as a business. (2) 

The policy of the Act is to prevent oppression, leaving 
it in the discretion of the Court to weigh each case upon 
its own merits. 

Two conditions are necessary to enable a Court to 
re-open a transaction : 

(1) That the interest charged is excessive, or that the 
other charges, such as commission, are excessive. 

(2) That the contract is harsh and unconscionable, or 
is otherwise such that a Court of Equity would give 
relief. 

Belief in Equity. — Before the Act Courts of Equity 
gave relief to " expectant heirs," i.e. persons entitled to 
reversions, or who had property in expectation, and had 
been induced by harsh bargains to borrow on the security 
of their reversions or expectations. (3) But this Act has 
enlarged the powers of the Court, which can now inter- 
vene in all cases where a money-lender is party to a 
harsh and unconscionable transaction. (4) 

Money-lenders Act. — A bargain may be harsh and un- 
conscionable because of the borrowers' extreme necessity 

(1) Money-lenders Act, 1900. 

(2) See the definition of Money-lender in ti. 6 of the Act 
referred to, in note to Art. CXXXII., p. 146. 

(3) Earl of Aylesford v. Morris (1873), L. R. 8 Ch. 484 ; BTevill 
V. SneUing (1880), 15 Ch. D. 679. 

(4) Samuel v. Newbold, [1906] A. C. 461. 
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and helplessness ; or because of the situation in which he 
stands to the lender, or because of his situation in other 
ways. (1) 

The fact that the rate of interest is " excessive " in 
consideration of the risk may of itself, if .unexplained, be 
sufficient evidence that the transaction is harsh and 
unconscionable ; (2) but the interest is not necessarily 
" excessive " because the rate is very high. Interest at 
75 per cent, has been held not to be " excessive " in a 
case where the risk was believed to be great, and the 
borrower understood the nature of the transaction, and 
there were no other elements of harshness. (3) 

Illusteations. 

1. A money-lender went to X's office, where he was introduced to 
A. He knew A was solvent and there was mo risk in lending him 
money. A had "traces of intemperance on his countenance." 
The money-lender gave A a cheque for £2,000, and A gave the 
money-lender a MU of exchange for £3,300, payable by instalments. 
This would make the rate of interest 104 per cent, if the instalments 
were punctually paid. As A made default in the payment of one 
instalment, the whole £3,800 became payable at once (according to 
the terms of the loan), making the rate of interest 418 per cent. 
Lord Macnaghten described the transaction as "absolutely in- 
explicable if A is to be credited with any sense or any vestige of 
business capacity." 

The House of Lords affirmed an order of the Court of Appeal 
for the re-opening of the transaction as harsh and unconscionable, 
though it was not a case in which a Court of Equity could have 
given relief apart from the Act ; and the money-lender got judg- 
ment for his principal and interest at 10 per cent. (4) , 

2. Lord G, a person entitled to settled estates upon the death 
of his father, being in embarrassed circumstances, borrowed money 
at the rate of 60 per cent, interest from M, a money-lender, who 
knew his difficulties. The court held that the transaction was 

(1) Per Lord Loreburn, L.C., in Samuel v. Newbold, [1906] 
A. C. 461. 

(2) lb. p. 467. 

(3) Carringtons, Ltd. v. Smith, [1906] 1 K. B. 79. 

(4) Samuel v. Newbold, [1906] A. C. 461. 
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prima facie induced by the necessities of his position, and that 
the onus was npon M to prove that the transaction was fair and 
reasonable. M failed to do so, and it was decreed that the biUs 
were to be delivered up on pa3Tnent of the sums advanced with 
interest at 5 per cent. (1) 

Note. —That this was a case before the Money-lenders Act, in 
which relief was given in equity to an expectant heir from an un- 
conscionable bargain. 



Art. CIX. — Contracts with Railway and 
Canal Companies. 

A railway or canal company cannot contract 
themselves out of liability for loss of or injury 
to animals or other goods in receiving, forwarding 
or delivering them, occasioned by the neglect or 
default of the coijipany or its servants, except 
by a special contract : 

(a) containing or referring to conditions which 
the Court shall adjudge to be just and reasonable ; 
and 

(h) signed by the party to be bound, or the 
person delivering the animals or goods for 
carriage. (2) 

JVofe.— This statutory proyision was passed for the 
protection of persons sending goods by rail or canal. 
Before the passing of the Eailway and Canal Traffic 
Act, 1854, railway and canal companies, by reason of 
their partial monopoly, had been able to impose on the 
senders of goods contracts which unfairly relieved the 
companies of liability for loss of or injury to the goods. 

The effect of sect. 7 of the Act is that no such contract 

(1) Earl of Aylesford v. Morris (1873), L. R. 8 Ch. 484. 

(2) See sect. 7 of the Railway and Canal Traffic Act, 1854. 
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is now binding on the sender of goods unless it is both 
signed and just and reasonable. 

A great many cases have been decided on the con- 
struction and application of the section to which it is 
not necessary to refer in detail. The leading case upon 
the meaning of the terms "just and reasonable " is Peek 
V. North Staffordshire Eailway Company. (1) That case 
also decides that the special contract must be both 
reasonable and signed. The signature of the party, or 
his agent (2), or the person delirering the goods for 
carriage, is enough. 

As the section is for the protection of the owner of 
goods against the company, and not vice versa, the 
requirement of a signed and reasonable contract only 
applies when the company is relying on the contract 
against him. If the owner of goods relies on a special 
contract as against the company, he need not show that 
it is signed or reasonable. (3) 

Illusteation. 

P sent three marble mantelpieces by rail from Stoke-on- 
Trent to London. The defendant company handed him a printed 
notice to the effect that they would not be responsible for the loss 
of or injury to {inter alia) any marbles unless declared or insured 
according to their value. The rate of insurance was 10 per cent, 
of the value. The plaintifE's agent then wrote to the defendant 
company, " Please forward the three cases of marble not insured." 
This letter was signed by the plaintifE's agent and it was held 
in the Exchequer Chamber that this was equivalent to signing 
by him. But it was held in the House of Lords : (a) that the 
condition excluding liability for loss or injury, however caused, 
was not reasonable, as there was not sufficient consideration for it. 
If the company had offlered to carry at a lower rate than their 
ordinary rate in consideration of being relieved of liability the 
condition woxild have been reasonable. But they insisted on 

(1) (1863) 10 H. L. C. 473. 

(2) Peek v. N. Staffordshire Ry. in Exch. Ch. E. B. & E. 958. 

(3) Baxendale r. Great Eastern Railway, (1869) L. R. 4 
Q. B. 244, 
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carrying at the ordinary I'ate and yet being reKeved of liability 
unless the sender of the goods paid an additional sum by way 
of insurance. (6) That there was no signed contract excluding 
liability, as the letter did not refer to the condition or in terms 
agree to relieve the company from liability for neglect or default 
by the company or its servants. (1) 

(I) Peek V. N. StafPordshire Rly. Co. (1863), 8 E. B. & E. 958, 
10 H. L. C. 473. 



CHAPTER XII. 

Conditions and Wareanties. 

Art. ex. — Coixditions Precedent. 

The parties to a contract may expressly agree that 
the obligation on the part of one or both of the 
parties to perform the contract shall be subject to 
the fulfilment of a condition. 

A condition which must be fulfilled before per- 
formance of a contract becomes obligatory on 
one or both of the parties is called a condition 
precedent. 

A condition precedent : 

{a) may be expressly stipulated for as such, or 

(6) the expressions used may show that the 
parties intend that a stipulation shall be a condition 
precedent, or 

(c) a condition precedent may be inferred from 
the nature of the contract and the circumstances in 
which it is made. 

A condition precedent may be either : 

(1) The happening or not happening of some 
event, or continued existence of some state of 
things which is outside the contract of the 
parties, or 
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(2) a condition which is to be fulfilled by one 
of the parties as by his doing or not doing some- 
thing, or 

(3) the truth of a representation made by one 
of the parties. 

Illustkations. _ 

1. A promises to marry B, subject to C's consenting. C's con- 
sent is a condition precedent, and, if C does not consent, neither A 
nor B is bound. 

2. A promises to marry B at a future date, provided C is then 
still living. C dies before that date. Neither party is bound by 
the contract. 

(And see illustrations to next succeeding articles.) 

3. A agrees to buy B's horse for £200, provided he trots 18 
miles within one hour to the satisfaction of C. The trial takes 
place and C is not satisfied. The condition not being fulfilled, B is 
not liable for the purchase money. (1) 



Art. CXI. — Conditions subsequent. 

A contract may be made subject to a condition 
that it shall be discharged upon the fulfilment of 
the condition. 

Such a condition may be the happening of some 
event, effluxion of time, or a notice given or 
something done by one of the parties. 

Note. — In some contracts there is a condition, the 
fulfilment of which is not precedent to any liability on 
the part of the promisor, but the fulfilment of which 
discharges him from liability which has already accrued, 
or adds some new liability. Such a condition is called a 
condition subsequent. For instance, if A by bond 
obliges himself to pay £100 to B, with a condition that 

(1) See Brogden v. Marriott (1836), 2 Bing. N. C. 473. 
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if he performs some act at a later time the bond shall be 
Toid, this condition is a condition subsequent, on the 
fulfilment of which A's obligation to pay £100 to B is 
discharged. 

Art. CXII. — Condition as to Existence of 
Subject Matter. 

A contract may be made subject to an express 
or implied condition that it is to be in force only 
so long as a certain condition of things continues. 
Sucb a condition will be implied where, from the 
terms of the contract and the circumstances in 
which it was made, it can be inferred that the 
parties must have contemplated the continuance of 
that state of things as the foundation of the con- 
tract. If the state of things contemplated as the 
foundation of the contract ceases before the per- 
formance of the contract without any default of 
either party, the contract is dissolved. 

Note. — This rule is applied to the sale of goods. By 
sect. 6 of the Sale of Goods Act, 1893, declaring the 
common law, it is enacted : " Where there is a contract 
for the sale of specific goods, and the goods, without the 
knowledge of the seller, have perished at the time when 
the contract is made, the contract is void." And by 
sect. 7 of the same Act : " Where there is an agreement 
to sell specific goods, and subsequently the goods, with- 
out any default on that of the seller or buyer, perish 
before the risk passes to the buyer, the agreement is 
thereby avoided." 

So, too, contracts of service and of apprenticeship are 
subject to an implied condition that they shall be in 
force only so long as both parties to the contract are 
alive and not. incapacitated permanently (or during the 
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time when the service is to be performed) from perform- 
ing the contract. (1) 

The same principle was applied in Nicholl and 
Knight V. Ashton, (2) to a sale of a cargo of cotton seed 
to be shipped by a named ship in a named month, when 
the ship, not the cotton, perished before that date. These 
cases must be carefully distinguished from cases like 
Hills V. Sughrue, (3) where the contract was not to load a 
specific cargo of guano, but was in effect to find a cargo 
of guano and load it. If A agrees to sell or to ship 50 
sheep on a certain date, it is no answer that his sheep all 
die. He can still fulfil the contract by buying another 
50 sheep and delivering or shipping them. But if he 
agrees to sell or to ship a specified flock of 50 sheep, it 
is an answer if that specific flock perish before the time 
for delivery or shipping. The contract cannot be per- 
formed by delivering or shipping another flock of 50 
sheep. But the rule does not apply to contracts of sale 
where the risk has passed to the buyer, because in that 
case the contract has been performed before the perishing 
of the goods. 

Illusteaiions. 

1. The defendant contracted to sell to the plaintiff 200 tons 
of potatoes grown on specific land, to be delivered in the autumn. 
Before the autumn the potatoes were, without any default of the 
defendant, destroyed by disease. This was equivalent to the sale of 
part of a specific crop ; the crop having perished before the time for 
delivery the contract was dissolved. (4) 

2. A was hired by P to serve as farm bailiff at weekly wages 
and a residence in a farmhouse, the service to be determinable by a 
six months' notice. P died. P's personal representative was not 

(1) Fai-row v. Wilson (1869), L. K. 4 C. P. 744. ; Boast v. Frith 
(1868), B. R. 4 C. P. 1 ; Kobinson v. Davison (1871), L. R. 6 Ex. 
269, post, p. 206. 

(2) [1900] 2 Q. B. 298, [1901] 2 Z. B. 126. 

(3) Supra, p. 252. 

(4) HoweU V. Couplaud (1876), 1 Q. B. D. 258. 
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bound to continue A in her service, as the contract was dissolved by 
P's death. (1) 

3. To an action on an apprenticeship deed, brought by the master 
against the father, the father pleaded that the apprentice was pre- 
vented from further serving his articles by permanent illness. This 
was a good defence. The pax'ties at the time of making the agree- 
ment must be supposed to have contemplated the continuance of the 
apprentice's ability to perform the service as one of the conditions 
of the contract. (2) . 

i: The plaintiff contracted with the defendant that she should 
play the piano at a concert to be given by the plaintiif on a speci- 
fied day. 

She was, on the day in question, unable to perform by reason of 
illness. The contract contained no express term as to what was to 
be done in case of her being too ill to perform. But it was held, 
in an action brought against her for breach of contract, that the 
contract was conditional upon her being well enough to perform, and 
her illness was a good defence to the claim. (3) 

5. The defendants agreed to let a music-haU to the plaintiffs 
for a series of concerts. After the agreement was entered into, and 
before the dates of the proposed concerts, the music hall was acci- 
dentally destroyed by fire. As the existence of the hall was the 
foundation of the contract, the contract was dissolved and the 
plaintiffs had no claim for damages. (4) 

6. A agreed with B to make and fit machinery for a steamship, 
to be paid for by instalments. After some of the machinery had 
been made and one instalment had been paid, the ship was lost 
by pei'ils of the sea. The contract was thereby dissolved, and both 
parties were discharged from further performance. (5) 

7. The plaintiffs contracted to erect certain machinery upon the 
premises of the defendants at specific prices for particular portions, 
the price to be paid upon the completion of the whole. After some 
portions of the work were finished and- others were in course of com- 
pletion, the premises and aU the machinery and materials therein 
were destroyed by an accidental fire. Both parties were excused 
from further performance of the contract. (6) 

(1) Farrow v. Wilson, supra. 

(2) Boast V. Firth, supra. 

(3) Robinson v. Bavison (1871), L. E. 6 Ex. 269. 

(4) Taylor v. Caldwell (1863), 3 B. & S. 826. 

(5) Anglo-Egyptian Navigation Co. v. Rennie (1875), L. R. 
10 C. P. 271. 

(6) Appleby v. Myers (1867), L. R. 2 C. P. 651. 
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Art. CXIII. — Implied Condition as to 
Future Event. 

The same rule applies where an agreement is 
based upon the assumption of both parties that a 
certain future event will take place. If from the 
terms of the contract and the surrounding circum- 
stances it can be inferred that the happening of a 
future event must have been contemplated as the 
sole foundation of the contract, the contract is dis- 
solved, if before the time for the happening of that 
event it is ascertained that, without any default of 
either party, that event will not take place. (1) 

Note. — It'will be observed that in cases of this class 
performance of the contract is not strictly impossible by 
reason of the non-happening of the event. When the 
contract relates to the sale or letting of a specific object, 
the destruction of that object renders performance im- 
possible. But, as will be seen by the illustrations, in the 
cases under this part of the rule, performance was not 
rendered impossible, but only useless. 

Illusteations. 

1. Henry agreed to hire of Krell a flat in Pall Mall on certain 
days when it was announced that the coronation procession would 
take place and pass along Pall Mali. The necessary inference from 
surrounding circumstances (though the contract did not expressly 
refer to it) was that the taking place of the coronation procession 
on the days originally fixed, along the proclaimed route, was regarded 
by both contracting parties as the sole foundation of the contract. 
That is to say, the contract was interpreted as one for the letting of 
a flat solely for the purpose of mewing the coronation procession. 
The coronation procession on those days was abandoned, and the 
contract was thereupon dissolved, although there was no impos- 
sibility in A's letting the flat or in B's paying the rent. Henry had 

(1) Chandler v. Webster, [1904] 1 K. B. 493. 
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a good defence in an action brought by Krell for the rent agreed to 
be paid for the hiring of the flat. (1) 

2. The defendant agreed to let a steamboat " for the purpose of 
viewing the naval review in connection with the king's coronation 
on June 28th and 29th, 1902, and for a day's cruise round the fleet." 
On each of those days the naval review was abandoned ; but it was 
not the sole basis of the contract. The fleet was assembled at Spit- 
head, and might have been cruised round, so that there was not a 
destruction of the whole basis of the contract, and the contract 
was not dissolved and the plaintiffs were entitled to sue on it. (2) 

Art. CXIV. — Loss Remains where it lies. 

When a contract is dissolved by reason of the 
destruction of the subject-matter, or of the not 
happening of an event the happening of which was 
the sole foundation of the contract, the rule is that 
the loss remains where it lies at the time when the 
contract is dissolved. 

(a) No action can be brought to recover any 
money rightly paid under the contract before its 
dissolution. 

[h) The parties are both discharged from fur- 
ther performance of it. 

(c) Eights accrued at the time of the dissolu- 
tion are not lost thereby. 

{d) No action lies upon a quantum meruit for 
work done in furtherance of the contract, unless 
payment was due at the time of its dissolution. 

Illustjiations 
1. Henry agreed to hire a flat to view the coronation procession 
on June 26th, 1902. The coronation procession was abandoned 
before June 26th and before part of the rent became due. No action 
lay for the rent not due at the date of the abandonment. (3) 

(1) KreU V. Henry, [1903J 2 K. B. 740. 

(2) Heme Bay Steamboat Co. v. Hutton, [1903] 2 K. B. 683. 

(3) Krell v. Henry, [19U3J 2 K. B. 710. 
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2. Plaintiffs, by charter-party, agreed to hire a steamer for 
a naval review on the occasion of the King's coronation, and in 
accordance with the terms of the charter-party paid £250 in advance. 
The review having been abandoned, the plaintiffs could not recover 
the money paid. (1) 

3. Webster agreed to let a room to Chandler for the coronation 
procession, for £141 5s., payable in advance. Chandler paid £100. 
The procession having been abandoned. Chandler cannot recover 
from Webster the £100 already paid, and Webster can recover from 
Chandler the balance of £41 5s., a right of action for that sum 
having accrued before the procession was abandoned. (2) 

4. In the case of Appleby v. Myers, (3) the plaintiffs were not 
entitled to sue in respect of those portions of the work which had 
been completed, as, by the terms of the contract, payment was to 
be made only on completion of the whole of the work. So nothing 
was actually due at the time of the fire. 

Art. CXV. — Condition to be fulfilled by Other 
Party. 

A contract may be made subject to a con- 
dition (express or implied) that it is only to 
become obligatory, or only to continue obligatory, 
on one party if a condition is fulfilled by the other 
party. 

Note. — See Art. OXXX. for cases in which the obliga- 
tion on one party to perform is conditional upon the other 
party having performed or being ready and willing to 
perform. 

Illusteations. 

1. By indenture of apprenticeship an infant was placed by his 
father as an apprentice to a master, described as "an auctioneer, 
appraiser, and corn factor," " to learn his art and with him after 
the manner of an apprentice to serve." After the commencement 

(1) Civil Service Co-op. Society, Ltd. v. General Steam Naviga- 
tion Co., [1903] 2 K. B. 756. 

(2) Chandler v. Webster, [1904] 1 K. B. 493. 

(3) Bwpra, p. 206. 

C. P 
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of the apprenticeship tlie master relinquished his trade of corn 
factor, whereupon the apprentice absented himself from his master's 
service. In an action against the father for the desertion of the 
apprentice it was held that the master's continuing to carry on the 
trade of a corn factor was a condition precedent to the duty of 
the apprentice to serve, and that as the condition was not fulfilled 
he was justified in absenting himself. (1) 

2. By charter-party the shipowner agreed that his vessel should 
sail from England on or before February 4th, and proceed to 
Trieste, where the charterer was to load a cargo. She did not sail 
from England till February 22nd. Her sailing on or before Feb- 
ruary 4th was construed as a condition precedent to the charterer's 
obligation to load ; and as the shipowner had failed to perform the 
condition the charterer was entitled to refuse to load. (2) 



Art. CXVI. — Truth of Representation a Condition. 

A contract may be made subject to a condition 
that a representation of fact made by one party in 
the course of the bargaining which leads to the 
contract is true. A statement of fact incorporated 
in a written contract may amount to such a con- 
dition. A condition of this sort is treated as a 
condition to be fulfilled by the party making 
the representation, i.e. if the representation is 
untrue he is regarded as having failed to fulfil the 
condition. 

Illustkation. 

Some buyers of hops at the time of bargaining for the sale 
inquired if any sulphur was used in their growth. The seller 
answered " No." The sale was then made by sample, and the buyers 
took possession. They then discovered that sulphur had been used, 
and rejected the contract. It was held that the representation that 
sulphur had not been used was a condition upon which the buyers 
had contracted to buy, and that as it was untrue they were entitled 
to refuse to be bound by the contract. (3) 

(1) EUen V. Topp (1851), 6 Ex. 424. 

(2) Gladholm v. Hays (1841), 2 M. & G. 257, 58 R. R. 399. 

(3) Bannerman v. White (1861), 14 C. B. N. S. 65. 
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Art. CXVII. — Collateral Agreement may he 
Condition or Warranty. 

An agreement collateral to and forming part of 
a contract may be a mere warranty, a breach of 
which gives rise to an action for damages ; or may 
be a condition, a breach of which gives the other 
party the right to say he will no longer be bound 
by the contract. 

Whether a collateral agreement is in any case a 
condition or a warranty depends on the intention 
of the parties, to be gathered from the terms of the 
contract, and the surrounding circumstances. 

A warranty is a collateral undertaking relating 
to the subject-matter of the contract, and given 
during the course of the bargaining which leads to 
the contract (or incorporated in an agreement in 
writing), and which by agreement between the 
parties (express or implied) forms part of the 
contract. 

A warranty may consist of a promise (implied 
or express) that a statement of fact relating to the 
subject-matter of the contract, and made during the 
course of the bargaining, is true. 

No special form of words is necessary to create 
a warranty. Any aflSrmation made at the time of 
sale is a warranty provided it appear in evidence to 
have been so intended. (1) 

A breach of warranty by one party may entitle 
the other party to damages, but does not entitle 
him to repudiate the contract, 

(1) Per BuRer, J., in Pasley v. Freeman (1789), 3 T. E. 51, 
2S.L.C. 
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When a contract is made subject to a condition 
to be fulfilled by one party, if that condition is not 
fulfilled, the other party has the right : 

[a) if he has taken no substantial benefit 
under the contract, to refuse to be further bound 
by it; 

[b) to waive the breach of condition and treat 
it as a breach of warranty, for which the remedy is 
damages only. 

If he has once elected to waive the condition, or 
has taken any substantial benefit under the con- 
tract, he cannot afterwards refuse to be bound by 
the contract, and his only remedy is an action for 
damages on the warranty. (1) 

Note. — When persons are negotiating a contract, state- 
ments of fact are often made with regard to the subject- 
matter of the contract. Thus, if the negotiation relates 
to the sale of a horse, the person desiring to sell will 
probably make many statements with regard to the 
qualities of the horse, hoping thereby to induce the 
other party to buy. 

Such statements may not amount to warranties, but 
may be "mere representations." Whether they are so 
or not depends on the intention of the parties, to be 
gathered from all the circumstances. A "mere repre- 
sentation " (unless fraudulent), and not amounting to a 
warranty or condition, has no legal effect. (2) 

Any statement of fact relating to the subject-matter 
of the negotiations is " a warranty " if it be so intended 

(1) The student should read carefully Bentsen v. Taylor, [1893] 
2 Q. B. 274 ; and De LassaUe v. GuUdford, [1901] 2 K. B. 215, 
from which most of the above propositions are taken. 

(2) Ormrod v Hutt (1845), 14 M. & W. 664. 
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by the parties, (1) and it may generally be inferred that 
such a statement is intended as a warranty if it is a- 
statement about something material to the contract, i.e. 
a statement which might influence the party to whom it 
is made in entering into the contract. So if a horse- 
dealer, when negotiating for the sale of a horse, mentions 
some wholly unimportant matter, such as the horse's 
name, that would (unless in the particular circumstances 
it was a material fact likely to influence the buyer) be a 
mere representation. 

Sometimes the parties expressly agree that repre- 
sentations of fact, though material, are not to be 
warranties. Where goods are sold by auction, the printed 
" Coiiditions of sale " often contain a provision to this 
effect. (2) 

A statement of opinion merely as to matters about 
which the buyer may be expected also to have an opinion 
and exercise his judgment is not to be taken as a warranty. 
But if upon a sale of goods or of real propei ty the vendor 
assumes to assert a fact of which the purchaser is ignorant, 
such statement amounts to a warranty, although the 
vendor does not expressly say that he warrants the truth 
of the statement. So if a seller of a horse states that it 
is sound or quiet in harness he says this to induce the 
proposing buyer to buy. It is a statement of fact, not of 
mere opinion, and is a warranty. If it is untrue, although 
made perfectly honestly, the buyer of the horse may 
recover damages for breach of the warranty. 

But a statement of fact may be intended to be more 
than a mere warranty — it may amount to a condition 
precedent. That is to say, the parties may expressly or 
impliedly agree that if the statement is not true, the 
party to whom it is made may refuse to be bound by 
the contract. 

(1) Notes to Ctendelor v. Lopus, 2 S. L. C. 53. 

(2) See Illustration (2), post, p. 216. 
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Whether any particular statemsEt is a warranty 
merely or a condition precedent depends on the intention 
of the parties. If they expressly agree that the truth of 
a statement is to be a condition precedent, there is no 
difficulty ; when they do not expressly agree, the whole 
of the negotiations, and the circumstances in which the 
contract was made, must be taken into consideration. 

If the contract is made orally, it will be for the jury 
to decide with what intention the statement was made. 
But when a contract is put into writing it is for the 
Court to construe the contract in the light of surround- 
ing circumstances, i.e. with knowledge of the existing 
facts in relation to which the contract was made. Oral 
evidence as to what the parties intended is not admis- 
sible. The agreement being in writing, it must be taken 
to comprise the whole contract. Now a contract in 
writing may contain statements of fact, such as descrip- 
tions of the subject-matter of the contract. A charter- 
party usually begins by describing the ship and her 
whereabouts, and when parties contract by correspondence 
for the sale of goods there is usually some description of 
the goods about which the parties are bargaining. Such 
descriptions may amount to warranties or conditions. 

Generally speaking, any representation which is 
sufficiently material to amount to a warranty will, in a 
written contract, be construed as a condition, unless there 
is anything in the contract or the circumstances existing 
at the time when it was made to show that the parties 
intended that it should be a warranty only. If in 
bargaining for the sale of goods, the goods are described 
as of a particular kind or quality, it will be taken that 
the parties intended that the contract should be condi- 
tional upon their, in fact, being of that quality or 
description. 

If there has been a failure of a condition precedent, 
the party in whose favour it is made may refuse to be 
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bound by the contract, and, in addition, may bring an 
action for such damages as he has suffered by reason 
of the other party's failure to perform what he has 
promised. (1) But if the party prefers, he may elect to 
"waive the condition," i.e. to treat the contract as still 
binding on both parties, reserving his right to damages 
for breach of the condition as if it were a warranty only. 
And, be it noted, if he has taken any substantial benefit 
under the contract, his right of election is gone. (2) He 
cannot afterwards refuse to be bound by the contract, and 
must regard the condition as a warranty only. So on the 
sale of goods, when once the property has passed to the 
buyer he cannot repudiate the contract on the ground of 
breach of condition, unless there be an express or implied 
term in the contract to that effect. (3) On the sale of a 
specific chattel, such as a particular horse, or a specific 
sack of wheat, the property usually passes immediately 
on the conclusion of the contract of sale. (4) Hence in 
such cases statements made at the time of sale cannot 
amount to more than warranties. If I am buying a 
horse, and the dealer tells me it is sound, and I then 
buy the horse, the horse thereupon becomes mine. If 
it turns out to be unsound, I cannot return the horse. 
It is no longer open to me to treat the truth of the 
statement as to the horse's soundness as a condition 
precedent, and my remedy is to bring an action for 
damages for breach of warranty, or to refuse to pay 
more than the horse is actually worth. (5) 

But where goods are bought hy description there is an 
implied condition that they shall correspond with the 



(1) See Stanton v. Richardson (1875), L. R. 7 C. P. 421. 

(2) Seej'er Williams, J., in Behn v. Burgess, 3 B. & S. at p. 755. 
Fust V. Dowie, 5 B. & S. 20. 

(3) Sale of Goods Act, 1893, s. 11, ss. 1 (o). 

(4) See the Sale of Goods Act, 1893, ss. 17 & 18. 

(5) Ih. s. 53. Notes to Cutter v. PoweU, 2 S. L. C. 
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description, (1) and if they do not so comply the buyer' 
may refuse to accept them. A sale of goods by descrip- 
tion means a sale in which the contract is, not to supply 
some specific article, such as a specific horse which the 
parties have in mind, but to supply an article correspond- 
ing with the description given. So, for instance, if I 
order " a pound of pure China tea," and the seller delivers 
a pound of Indian tea, the goods do not correspond with 
the description, and I may refuse to accept them — there 
has been a breach of the implied condition that they 
shall correspond with the description. 

Illustkations. 

1. A ship was advertised for sale as " A copper-fastened vessel. 
. . The vessel with her stores as she now lies, to be taken with 

all fatilts, without allowance for any defect whatsoever." The 
vessel was only partially copper-fastened, but the plaintiff, before 
he bought her, had a full opportunity to examine her. In an 
action by the purchaser for breach of warranty : Held, that the 
defendant was liable. " With all faults " means with all faults 
which it may have consistently with its being a copper-fastened 
vessel. The ship not being copper-fastened, there was a breach 
of warranty, and it was immaterial that the plaintiff had had 
an opportunity of examining her. (2) 

2. A ship was advertised for sale as " The fine teak-built 
barque Intrepid, Al, and well adapted for a passenger ship. . . . 
The vessel and her stores to be taken with all faults as they now 
lie, without any allowance for any defect or errm- whatsoever.'' 
The vessel was not teak-built, nor Al, nor adapted for use as a 
passenger ship. The purchaser brought an action for breach of 
warranty. Held, that the terms of the advertisement expressly 
excluded any warranty of the truth of the representations as 
to the character of the ship. (3) 

3. The defendant, owner of a house, in the coiu-se of negotiating 
with the plaintiff for a lease to him of the house, stated that the 
drains were in good order. The lease contained no reference to 
the drains, but the plantiff had refused to hand over the counter- 
part of the lease until he was assui-ed that the drains were in good 
order. The drains were not in good order; and after taking 



(1) See the Sale of Goods Act, 1893, s. 13. 

(2) Shepherd v. Kain (1821), 5 B. & A. 240. 

(3) Taylor v. Bullen (1850), 5 Ex. 770. 82 K. R. 875. 
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possession the plaintiff brought an action to recover damages for 
breach of the warranty that the drains were in good order. 

Held, that the representation was a warranty for breach of 
which an action would lie. It was a collateral agreement, on the 
faith of which the plaintiff had entered into the principal agree- 
ment. (1) 

4. The plaintiffs ordered of defendants, by description, sul- 
phuric acid described as " commercially free from arsenic." The 
defendants supplied sulphuric acid which was not commercially 
free from arsenic. The plaintiffs might, no doubt, have refused 
to accept it ; but they accepted it in ignorance of the fact that 
it contained arsenic, and used it in the manufacture of glucose, 
from which beer was made. They could not therefore take 
advantage of the breach of condition, having derived substantial 
benefit from the contract ; but they were entitled to damages as 
for a breach of warranty that the sulphuric acid should be com- 
mercially free from arsenic ; and they recovered the price of the 
acid and the value of the materials spoilt by its use, the glucose 
and the beer having been rendered poisonous by the arsenic. (2) 

5. By charter-party a shipowner stated that his ship was " now 
in the port of Amsterdam," and agreed that she should with all 
possible dispatch proceed to Newport, where she was to load a 
cargo for the charterers. The ship, in fact, was not at Amsterdam, 
but at Newdiep, sixty-two miles away, on a voyage to Amsterdam. 
Consequently she arrived at Newport later than she would have 
done if the statement that she was then at Amsterdam had been 
true. It was essential for the charterers to know where the ship 
was, so as to know when she would be likely to arrive at Newport. 
This statement was held to be of the substance of the contract, 
and its truth was accordingly a condition precedent to the 
charterers being bound by the contract. Hence they were justified 
in refusing to be bound by the contract. (3) 

6. In a similar case the charterers, before the arrival of the 
ship at the port of loading, and after they had discovered that 
the statement of the ship's whereabouts was untrue, wrote to the 
shipowner to the effect that if the ship was not sent to the port 
of loading they should load, but should claim damages for delay. 
By doing so they waived the condition precedent and were not 
entitled to refuse to load the ship. Their only remedy was 
damages as on a breach of warranty. (4) 



(1) De LassaUe v. Guildford, [1901] 2 K. B. 216. 

(2) Bostock and Co. v. Nicholson and Sons, [1904] 1 K. B. 725. 

(3) Behn v. Burgess (1863), 3 B. & S. 751. 

(4) Bentsen v. Taylor, [1893] 2 Q. B. 274. 
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Art. CXVIII.— Warranties and Co7iditions implied 
hy Law. 

In certain well-known kinds of contracts there 
are conditions or warranties implied by law from 
the nature of the transaction. 

"Note. — The contract between a master and a domestic 
servant is a contract to serve for a year (the service to 
be determined by a month's warning, or by payment of 
a month's wages), subject to the implied condition that 
the servant will obey all lawful orders of the master. So 
if a servant absents herself for a night contrary to her 
master's orders (even to attend her mother's sick bed), 
the condition is broken, and the master may refuse to 
further employ the servant or pay her wages. (1) 

In all contracts of insurance there is an implied 
condition that everything material known to the assured 
at the time of making the contract has been disclosed to 
the insurers. (2) And in contracts for the sale of land 
or goods, and for the carriage of goods by sea, (3) there 
are conditions and warranties implied by law, unless ex- 
pressly excluded by the parties. The student is referred 
to text-books dealing specially with these topics. 

So, too, contracts of domestic service are contracts for 
a year's service with an implied condition that they may 
be determined by either party giving a month's notice, 
or by the master giving a month's wages in lieu of notice. 

Contraets of Surety shijp. — A surety is discharged by 

(1) Turner v. Mason (1845), 14 M. & W. 112, 69 R. R. 670. 

(2) Seaton v. Heath, [1899] 1 Q. B. 782. Lindman v. Des- 
borough (1828), 8 B. & C. 691. London Assurance v. Mansel 
(1879), 11 Ch. D. 363. See ante, p. 189. 

(3) See especially Thorley v. Orchis Steamship Co , [1907] 1 
K. B. 660 ; The Europa, [1908] P. 84. 
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the creditor, without the consent of the surety either 
releasing the principal debtor or entering into a binding 
arrangement with him to give him time. It may be said 
that contracts of suretyship are made subject to an 
implied condition that the surety shall be released if the 
principal does anything whereby his rights against the 
principal debtor are impaired. But this is not strictly 
the foundation of the rule. It was originally an equit- 
able rule, " the ground upon which the surety is dis- 
charged being that in both cases his right at any time to 
pay the debt and sue the principal debtor in the name of 
the creditor is interfered with." (1) 

(1) See Rowlatt ob. Principal and Surety, Ch. VIII., where the 
cases are coUeoted. 



CHAPTER XIII. 

Rescission, Alteration, Novation, 
AND Meeger. 

Sect. I.— EESCISSION AND ALTERATION BY 
AGREEMENT. 

Akt. CXIX.— rAe Rule. 

1. A contract may be rescinded or altered at 
any time before breach by agreement between the 
parties. (1) 

2. An agreement to rescind a contract may be 
inferred from the conduct of parties where such 
conduct shows that it was the intention of both the 
parties to abandon the contract. (2) 

3. If the original contract is one which the law 
does not require to be in writing, it may be re- 
scinded by a parol agreement, whether the original 
contract has been reduced into writing or not. (3) 

4. If the original contract is one which the law 
requires to be in writing, any agreement purporting 
to alter it must also be in writing, but it may be 
wholly rescinded by an oral agreement. (3) 

(1) See MenaiefE v. Reade (1849), 7 C. B. 139 ; Goss v. Nugent, 
infra, at p. 65. 

(2) Davis V. Bomford (1860), 6 H. & N. 245. 

(3) Goss V. Nugent (1883), 5 B. & Ad. 58 ; Noble ^■. Ward 
(1867), L. R. 2 Ex. 135 ; Goman v. Salisbury (1684), Vern. 24iJ. 
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Note. — The parties to a contract may by agreement 
altogether release one another from their obligations under 
the contract, i.e. rescind or cancel the contract, or they 
may agree to substitute other obligations for those already 
existing. If they do, their rights disappear so far as the 
original contract is concerned, and are only to be dis- 
covered by reference to the new agreement. If therefore 
one of the parties has partly performed the original con- 
tract before the agreement for rescission, he can claim 
nothing in respect of such part performance after he has 
agreed to rescind the contract, unless the agreement of 
rescission provides that he shall be remunerated 
therefor. (1) 

An agreement altering or rescinding another agree- 
ment must be made for consideration (unless under seal). 
The consideration is generally the giving up or variation 
of mutual promises. An agreement by which one party 
purports to give up some of his rights and gets nothing 
in return is not enforceable. 

Contracts under Seal. — At common law a contract by 
deed could only be rescinded or cancelled by deed ; but 
in equity a parol agreement to rescind or cancel a deed 
was enforceable and as effective as a deed of rescission 
in all cases where it was equitable that it should be 
enforced : and now since the Judicature Acts this rule 
prevails in common law. (2) 

Illtjsteations. 

1. In an action for breach of promise of marriage it was proved 
that the defendant, after having written a letter to the plaintiff 
desiring to terminate the engagement, called on her and returned 
her the letters she had written to him. At the same time he 
requested her to return his letters. She said, " No, I can't give up 
■your letters; it would be like giving you up altogether." Two 

(1) LambumT. Cruden (1841), 2 M. & G. 253. 

(2) Steeds v. Steeds (1889), 22 Q. B. D. 537. 
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years then elapsed, during which there were no relations or corre- 
spondence between the parties ; and then the plaintiff brought her 
action. 

Held, that the jury were entitled to infer that the contract to 
marry had been rescinded. (1) 

2. By an agreement in writing the plaintiff agreed to sell to the 
defendant several lots of land and agreed to make a good title to 
all of them ; and the defendant paid a deposit on account of the 
purchase-money. Later it was discovered that the title to one of 
the lots was defective, and it was then verbally agreed between the 
plaintiff and defendant that the defendant should waive the title to 
that lot. The defendant thereupon took possession of all the lots, 
but did not pay the balance of the purchase-money. In an action 
brought to recover the balance of the purchase-money the plaintiff 
alleged that he had made a good title to all the land excepting 
thirty-five feet thereof, and that after making the agreement the 
defendant discharged and exonerated him from making out any 
title to the last-mentioned part of the land, and waived his right to 
require the same under the conditions of sale and the agreement. 

Held, that oral evidence was not admissible to show the waiver 
of the vendee's right to a good title to the last mentioned lot, inas- 
much as the effect of such waiver was to substitute a different 
contract for the one in writing : and, by the Statute of Frauds, in 
every action brought to charge a person on a contract for a sale of 
lands the agreement must be in writing. (2) 

3. A contract in writing was made on August 18th for the sale 
of goods above £10 in value, to be delivered at a future time. On 
September 27th, and before the time for delivery arrived, the parties 
made an oral agreement extending the time for delivery. The 
agreement of September 27th was not enforceable at law because it 
was not in writing, by reason of sect. 17 of the Statute of Frauds.(now 
sect. 4 of the Sale of Goods Act, 1893). In an action brought for 
non-acceptance of the goods, it was argued on behalf of the 
defendants that the contract of September 27th, although not 
enforceable at law, was good to rescind, and did rescind, the 
previous contract of August 18th. 

Held, that the parol agreement of September 27th, being invalid 
under the Statute of Frauds, did not effect an implied rescission of 
the former contract. (3) 

4. A servant was togaged on a yearly hiring, his salary being 
paid quarterly, A month after the termination of one year's 

(1) Davis V. Bomford (1860), 6 H & N. 245. 

(2) Goss V. Nugent (1833), S B. & Ad. 58. 

(3) Noble V. Ward (1867), Ll R. 2 Ex. 135. 
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service the servant tendered his resignation, which was accepted a 
month later, and thereby the original contract of service was 
terminated or rescinded. Nothing was said at the time about the 
remuneration for the time elapsed since the last year's service. 

Held, that in the absence of any agreement to pay for the 
last two months' service the servant had no claim in respect of 
his services for the last two months. The original contract was 
by the agreement of rescission put an end to, and there could, 
therefore, be no claim under it, and the servant could only be 
entitled to remuneration under a new contract. (1) 



Sect. II.— EIGHT TO EESCIND WHEN THE 
OTHER PAETY EEPUDIATES. 

Art. CXX.— TAe Rule. 

1. A contract may be rescinded by one party 
without the concurrence of the other party, if that 
other party has either : 

(a) absolutely refused to perform his part of 
the contract, (2) or 

{b) broken the contract in some material par- 
ticular so as to show that he does not intend to 
perform his part of the contract. (3) 

2. The party who has the right to rescind may 
take either of two courses : (4) 

(a) He may elect to rescind, and may then, 
although the time for performance has not yet 
arrived, treat the contract as at an end and at once 
sue for damages. (5) 

(1) Lamburn v. Cruden (1841), 2 M. & G. 253. 

(2) Frost V. Knight (1872), L. R. 7 Ex. 111. 

(3) Withers v. Eeynolds (1831), 2 B. & Ad. 882. 

(4) Per Cookbum, O.J., in Frost v. Knight (1872), L, R, 7 
Ex. 111. 

(6) Hochster v. Dela Tour (1853), 2 E. & B. 678. 



224 CONTRACTS 

(h) He may elect not to rescind but to treat the 
contract as still operative, and wait for the time of 
performance, and then hold the other party respon- 
sible for all the consequences of non-performance. 
But if he elects to take this course the contract still 
remains operative for the benefit of both parties, 
and the party who has previously repudiated may, 
notwithstanding his repudiation, still perform it if 
he can. (1) 

Note. — Every contract may be rescinded if both 
parties concur. If one party repudiates the contract, the 
other party may rescind, but he is not bound to. To 
justify a rescission by the one party there must, how- 
ever, be an absolute repudiation by the other party. It 
is not enough if the other party threatens not to perform 
his part. If one party by his own act puts it out of his 
own power to perform, that is equivalent to refusal ; but 
again it must be absolute incapacity, and the one party 
is not entitled to rescind merely because he thinks the 
other party will not be able to perform. 

It is not every breach by one party that justifies 
another party in rescinding, or refusing to do his part. 
The breach must be in something essential ; it must be of 
such a kind that the acts and conduct of the party 
" evince an intention no longer to be bound by the con- 
tract." (2) In other words, there must be a " refusal hy 
conduct "to he bound by the contract. Unless the breach 
• is of this kind, the other party has no right to rescind 
and may be sued if he does not perform his part. 

The right to repudiate has been carried somewhat 
further in equity than at common law, and, in an action 
claiming rescission of a contract, rescission has been 

(1) Avery t'. Bowden (1855), 5 E. & B. 714. 

(2) Mersey Steel Co. v. Naylor (1884),.9 App. Cas. 434. 
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decreed on the ground that the defendant by his frau- 
dulent conduct in carrying out the contract has made it 
impossible for the plaintiff to derive from the contract 
the full benefits to which he was entitled. In such a 
case the defendant has not rendered it impossible for the 
plaintiff to perform his part, nor has he shown by his 
conduct that he does not intend to be bound by the 
contract, but he has shown that he does not intend to 
perform the contract honestly, and this has been held 
sufScient. (1) 

Illusteaiions. 

1. The defendant agreed to employ the plaintiff as a courier as 
from June 1st, 1852. Before that date the defendant absolutely 
refused to employ the plaintiff, and on May 22nd, 1852, the plaintiff 
issued his writ for breach of contract, and recovered damages. (2) 

2. The defendant promised to marry the plaintiff as soon as his 
(the defendant's) father should die. During the father's lifetime 
the defendant absolutely refused to marry the plaintiff. Although 
the time for performance had not arrived, the plaintiff successfully 
brought an action for breach of promise of marriage. (3) She 
might, if she had liked, have held the defendant to his promise, and 
then, if after the father's death the defendant had been willing to 
marry her, she would have had no cause of action. 

3. By charterparty defendant contracted to load on the 
plaintiff's ship at Odessa a cargo of wheat. After the arrival of the 
ship the defendant's agent refused to load a cargo. The master of 
the ship did not accept this refusal as a repudiation, and continued 
to demand a cargo. Before the last day on which the defendant 
was entitled to load war broke out between England and Russia, 
and the contract was thereby dissolved. The shipowner (by his 
agent, the master) having elected not to treat the contract as still 
operative, it was kept open for the benefit of both parties until 
dissolved by the declaration of war. There was consequently no 
breach, and the plaintiff had no cause of action. (4) If he had 
elected to rescind when the defendant refused to perform, he would 
have had a good cause of action. 

(1) See Panama Telegraph Co. v. India Rubber Co. (1875), 
L. R. 10 Ch. 515. 

(2) Hochster v. De la Tour (1853), 2 E. & B. 678. 

(3) Frost V. Knight (1872), L. R. 7 Ex. 111. 
(i) Avery v. Bowden (1855), 5 E. & B. 714. 

C. . Q 
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4. The plaintiffs agx-eed with the agents of the defendant that 
the defendant should carry certain rails from London to Asia 
Minor. The defendant said the agents had no authority to make 
the contract (although in fact they had), and refused to be bound by 
it. The plaintiffs elected to rescind, and made arrangements with 
other carriers. The defendant then changed his mind, and insisted 
on his right to carry the I'ails under the contract. It was too late. 
The plaintiffs having elected to rescind, the contract was at an end. 
The defendant was liable to an action for refusing to carry, and the 
plaintiffs were under no liability to the defendant. (1) 

5. Defendants agreed to deliver from 6,000 to 8,000 tons of coal 
into plaintiff's wagons in equal monthly quantities during twelve 
months from July 1st. During July the plaintiffs took only 
158 tons, instead of at least 500, and on August 1st the defendants 
gave notice that on account of the plaintiffs having taken so small 
a quantity they cancelled the contract. The plaintiffs sued 
defendants for refusing to deliver the remainder. Held, that 
though the plaintiffs had broken their contract, and might be 
liable in damages for so doing, the breach was not such as to evince 
an intention not to be bound by ihe contract, and did not give 
the defendants the right to rescind, and the defendants were liable 
for refusing to deliver. (2) 

6. The defendant agreed to supply the plaintiff with straw, to 
be delivered at the rate of three loads in a fortnight for a specified 
term, the plaintiff to pay 35s. per load for each load so delivered. 
After the straw had been delivered for some time, the plaintiff 
expressly I'efused to pay for the last load delivered, and insisted on 
always keeping one load in arrear. The Court hfeld that the effect 
of the agreement was that each load was to be paid for on delivery, 
and that the plaintiff's refusal to pay was a refusal to be bound by 
the contract, and justified the defendant in rescinding. If the 
defendant had merely refused to pay for any particular load, that 
in itself would not have been an excuse to the defendant for not 
delivering any more, but the plaintiff expressly refused to pay for 
any more on delivery. (3) 

7. B agreed to employ A as his servant in his business subject 
to termination by twelve months' notice on either side, and A 
agreed after the termination of the service not to carry on a similar 
business within 50 miles of B's place of business. B wrongfully 

(1) Danube and Black Sea Co. v. Xenos (1861), 13 C. B. N. S. 
825. 

(2) Simpson v. Crippin (1872), L. K. 8 Q. B. 14. 

(3) Withers v. Reynolds (1831), 2 B. & Ad. 882. 
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dismissed A without notice. Held, that this was a repudiation by 
B of the whole agreement. That B might elect and had elected 
to treat the contract as entirely at an end, and was not hound by 
the clause restricting his carrying on business. (1) 



Sect. III.— ALTEEATION OF WEITTEN 
CONTRACTS. 

Art. CXXI. — Material Alteration. 

The alteration of a deed or written contract in 
a material particular by one party without the 
consent of the other party precludes the party 
making the alteration from relying on the deed 
or contract. 

Note. — It has been said that a party who has the 
custody of an instrument made for his benefit is bound to 
preserve it in its original state. He is answerable for any 
alteration made in it whilst it is in his custody. (2) It 
seems, however, that though it may lie on him to show 
how the alteration came about, if he can show that it was 
altered against his will and in fraud of him, he is not 
responsible, and can still rely on the deed in its unaltered 
form. (3) 

But at any rate if he has himself made, or has per- 
mitted any one else to make, a material alteration (with- 
out the consent of the other party) he can no longer 

(1) General Billposting Co. v. Atkinson, [1908] 1 Ch. 537. 

(2) Pigott's Case (1615), 11 Rep. 26 6 ; Master -y. MiUer (1763), 
4 T. K. 320; Davidson ii. Cooper (1844), 13 M. & W. 343^6*- Lord 
Denman. 

(3) Per Lord HerscheU in Lowe v. Fox (1887), 12 A. C. 206, 
216. 
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rely on the contract, i.e. sue on it as plaintiff or avail 
himself of it as defendant. 

Moreover, if there is such an alteration in any 
material part, he is precluded from relying on any part 
of the contract. So if he alters one covenant in a deed, 
he cannot sue on any other covenant. 

An alteration made by accident, or by a stranger 
without the privity of either party to the contract, is of 
no effect, and the contract is binding as originally drawn 
up.(l) 

An alteration made by consent of the parties has the 
effect of making a new contract which supersedes the old 
contract, unless made merely for the purpose of correcting 
a mistake. 

As to the alteration of bills of exchange, see the 
Bills of Exchange Act, 1882, s. 64. 

Illustiiatios"s. 

1. C gave the plaintiffs (bankers) 'a written giiarantee guaran- 
teeing them against loss by M's overdrawing his account. Whilst 
this guarantee was in the plaintiffs' custody some person, with- 
out the knowledge of C, attached a seal to it, so as to make it 
appear to be a guarantee under seal. This was a material 
alteration, as it altered the legal effect of the iastrument, and 
afforded a good defence by C to an action on the guarantee. 

There was no explanation given as to how the seal came to 
be affixed, and as the document was in the plaintiffs' custody, it 
was for them to explain it if they could. (2) 

2. P was a builder employed by L to erect buildings on his land 
under a written contract. The architect kept the contract on L's 
behalf. The architect altered the contract by striking out some 
words relating to the reijuirement of written orders for extra work. 
The alteration of the contract by the architect had the same effect 
as if it had been altered by L, as the architect had the custody of it 
on L's behalf. (3) 

(1) ArgoU V. Cheney (1625), Palmer 402 — where a deed was held 
good after the seals were torn off by a small boy ; and Henfree v. 
Bromley (1805), 6 East 309. 

(2) Davidson v. Cooper (1844), 13 M. & W. 343, 67 E. E. 638. 

(3) Pattinson v. Luckley (1875), L. E. 10 Ex. 330. 
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3. C and F entered into a charterparty by which C agreed that 
his ship should sail from. Amsterdam on March 15th next to Liver- 
pool, and should there load a cargo to be provided by P. After 
the signing of the charterparty the broker who acted for C wrote 
in after " March next " tlie words " wind and weather permitting.' 
This was a material alteration, and the plaintiff was precluded 
from relying on the charterparty in an action against F for refusing 
to take the ship. (1) 



Art. CXXII. — Immaterial Alteration. 

An alteration in an immaterial particular does 
not avoid the contract. (2) 

Note. — An immaterial alteration is one which does 
not alter the legal effect of the contract. Thus, one 
which only expresses what the law would otherwise 
imply is immaterial, as when to a promissory note which 
expressed no time for payment the words " on demand " 
were added. (3) So, too, an alteration by correcting the 
names of a party in a mortgage deed has been held 
immaterial, as it had the effect not of substituting a 
party, but merely of describing the party intended by his 
correct name. (4) On the same principle a deed is not 
avoided by filling in after execution the true date of 
execution. For, in any case, it operates as from the 
actual date of execution. 



(1) Croockewit v. Fletcher (1857), 1 H. & N. 893. 

(2) Aldous V. Cornwell (1868), L. R. 3 Q. B. 573 ; Lowe v. Fox 
(1887), 12 A. C. 206. 

(3) Aldous V. Cornwell (1868), L. R. 3 Q. B. 573. 

(4) In re Howgate's contract, [1902] 1 Ch. 451. 
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Sect. IV.— NOVATION. 
Art. OXXIII. — Novation Explained. 

Novation takes place when one party to a 
contract releases the other in consideration of a 
third person undertaking the liability of the party 
released. 

By agreement of the three parties concerned 
a new contract is substituted for the old one. 

Note. — There can be no novation unless the creditor 
agrees to release the original debtor, and to look to the 
substituted debtor. A debtor cannot assign his liability. 
And even if the creditor promises to accept payment 
from a third person, there is no consideration for the 
promise unless the third person agrees to pay. Nor is 
the original debtor released unless the creditor agrees to 
release him in consideration of the third person's promise 
to pay the debt. (1) 

Questions of this sort frequently arise when a busi- 
ness is sold to a company, and in changes of the partners 
in firms. 

If a business is " turned into a company," the owners 
of the business sell the concern and the benefit of all 
their contracts to the company. The original owner of 
the business hopes to be relieved of his liability for his 
business debts, and he probably arranges with the com- 
pany that the company shall pay those debts. But this 
does not release him, unless his creditors also agree to 
release him in consideration of the company undertaking 
to pay the debts. 

(1) See Conquest's case (1873), 1 Ch. D. 334. 
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So, too, when a partner of a firm retires, he remains 
liable for the debts due from the firm at the time of his 
retirement, unless the creditors agree to release him in 
consideration of some new liability by the newly con- 
stituted firm. This new liability may be the liability of 
an incoming partner who agrees to becoming jointly 
liable with the remaining partners ; or it may be the 
several liability of the remaining partner or partners 
in place of the joint liability of the partners of the old 
firm. (1) 

The assent of the creditor to the release of the debtor 
need not be by express words, and may be inferred from 
conduct. (2) But in the case of a Life Assurance Com- 
pany transferring its business to another, it is provided 
by statute that no policy holder is to be deemed to have 
abandoned his claim against the transferring company, 
and accepted in lieu thereof the liability of the other 
company^ "unless such abandonment and acceptance 
have been signified by some writing signed by him or 
his agent lawfully authorized." (3) 

Illustkations. ' 

1. A owes B £100, and B owes C £100. The three meet, and it 
is agreed between them that A shall pay C the £100. B's debt is 
extinguished, and C may recover that sum against A. (4) 

2. G owes C £300, and C owes S £300. G promises C to 
to pay the £300 to S, and S assents, but C does not agree to release 
Q in consideration of G's becoming liable to S, and G, in fact, does 
not pay S. There is no novation, and G remains liable to C. (5) 

(1) See Lyth v. Ault (1852), 7 Ex. 669, 86 R. R. 785 ; and, as 
to joint and several liability. Chap. XVIII. 

(2) See Conquest's case (1875), 1 C. D. 334 ; Miller's case (1876), 
3 C. D. 391. 

(3) Life Assurance Com.panies Act, 1872, 35 & 36 Vict. c. 91, 
s. 7. 

(4) Per Buller, J., in Tatlook v. Harris (1789), 3 T. R. 174, 
180 ; Hodson v. Anderson (1825), 3 B. & C. 842. 

(5) Cochrane v. Green (1860), 9 C. B. N. S. 448. 
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3. A and W were partners, and as suet became jointly indebted 
to L for £50 for goods sold and delivered. A retired from the 
partnersMp, and L agreed to accept the separate liability of W 
in the place of the joint liability of A and W. That is, he 
agreed to release the joint debt in consideration of Ws several 
liability, and W agreed to this. This was a good novation, and 
A and W were no longer jointly liable. (1) 



Sect. V.— MEKGEE. 

Art. CXKIY.—The Bule. 

A contract is said to be merged when it is 
extinguished by a contract of a higher nature. 

The general rule is, that where a security for a 
higher nature is taken for the same debt it operates 
as a merger of the lower security. 

So, if a judgment {i.e. a contract of record) is 
recorded for a debt by specialty or by simple con- 
tract, the specialty or simple contract is merged in 
the judgment. 

When a bond or covenant is given for a simple 
contract debt, if the debts are identical, there is 
merger by operation of law, independently of the 
intention of the parties. (2) 

Note. — It has been doubted whether there is ever a 
merger by operation of law if the parties do not so intend 
(although the debts be identical), (3) and it is clear that 
where the debts are not identical, or where the parties 
are not the same, there is no merger properly so called, 
and the bond or covenant only extinguishes the simple 

(1) Lyth V. Ault (1852), 7 Ex. 669, 86 E. R. 785. 

(2) Price v. Moulton (1851), 10 C. B. 561, 84 R. N. 698. 

(3) See Commissioners of Stamps v. Hope, [1891] A. C. 476. 



MERGER 233 

contract debt if it is so intended by the parties, that is if 
the bond or covenant is given and accepted in accord and 
satisfaction of the simple contract debt. So if it is in- 
tended only as collateral security, the simple contract 
debt is not extinguished. 

Illttstkations. 

1. M, being indebted to P in a sum of £3000 for money paid, 
money had and received and interest, executed a deed by which he 
covenanted to pay P the said sum of £3000, with interest, on 
December 21st, 1851. Before that date P sued for the £3000 as 
money paid, money had and received and interest. M pleaded that 
the debt was merged in the covenant. It was held that this was 
a good defence. P should have waited till December 21st, 1851, 
and then sued on the covenant. (1) 

2. A owed his bankers a sum of about £4000. B had guaranteed 
this debt. The bankers took a bond from A and B for payment of 
this sum and aU further advances to A. The bankers then sued A 
for the balance of his account as on a simple contract debt. A 
pleaded that the debt was merged in the bond. This was a bad 
plea as the parties were not the same. B was a party to the bond, 
but not to the original debt. (2) 

3. A and B jointly owed money to C on a promissory note. A 
alone executed a deed by which he became bound to pay the 
amount to C. This was no merger of the debt on the promissory 
note as the parties were not the same. (3) 

4. A was indebted to B in a large sum for the carriage of 
goods. A wanted time for payment, and got B to give him time in 
consideration of his entering into a bond with sureties to pay such 
sums as were then due, or should become due, not exceeding £1000. 

Subsec[uently A sued B for £2000, the amount then due. B said 
the simple contract debt was merged in the bond. It was held 
that,, as the debts were not identical, there was no merger, and 
the bond was no defence, unless it was taken in satisfaction and 
discharge of the original cause of action. (4) The bond was for a 
sum not exceeding £1000. The simple contract debt might be 
more or less, and was, in fact, more. 

(1) See Price v. Moulton (1851), 10 C. B. 561, 84 E. E. 698. 

(2) Holmes v. BeU (1841), 3 M. & G. 213, 60 E. E. 492. 

(3) Bell V. Banks (1841), 3 M. & G. 258, 60 E. E. 509. 

(4) Norfolk Eailway Co. v. M'Namara (1849), 3 Ex. 631, 77, 
E. E. 763. 



CHAPTER XIV. 

Perfoemance and Payment. 
Sect. I.— EULES AS TO PERFORMANCE. 

Art. CXXV. — What Performance is. 

Performance of a contract consists in doing, or 
causing to be done, that which the promisor has 
promised shall be done. 

Art. CXXVI. — Performance hy Another. 

In the case of contracts involving special 
personal qualifications of the contractor, perform- 
ance can only be made by the contractor himself. 
In the case of contracts not involving special 
personal qualifications a party may rely on the 
act of another as performance by himself. ( 1 ) Qui 
facit per alium facit per se. 

Note. — If I have a contract with a painter to paint 
my portrait, the painter cannot claim that he has per- 
formed the contract if he has procured some other person 
to paint my portrait, for that is not what I bargained for. 
So, too, if John promises to marry Jane, he cannot aver 
that he is ready and willing to perform his contract by 

(1) See the Judgment of Collins, M.R., in Tolhurst v. Asso- 
ciated Portland Cement Mamifacturers, [1902] 2 K. B. 660, 669. 
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reason of his having procured Thomas to marry her. But 
if I have a contract with a merchant to supply me with 
iron and bricks, or to pay me money, it matters not to 
me from whom the iron or bricks come, provided they 
are in accordance with the contract, or who pays me the 
money. So in such a case the merchant may procure 
another merchant to deliver the goods or pay the money, 
and may rely on such delivery or payment as performance 
of the contract. 

Illtjsxeations. 

1. A waggon company let L and Co. a number of railway- 
waggons for a term of years at an annual rent, the waggon 
company agreeing to keep the waggons in repair. The waggon 
company assigned their business to another company, who duly 
repaired the waggons. This was a sufficient performance by the 
waggon company of their agreement to keep the waggons in 
repair. (1) 

2. A coaohmaker entered into an agreement to furnish Drum- 
mond with a carriage for the term of five years at seventy-five 
guineas a year. The coachmaker during the time assigned his 
business to another. That other was willing to perform the 
contract, but Drummond declined. In an action by the coach- 
maker for payment of the amounts payable under the contract, 
Drummond successfully contended that the contract was personal, 
as he relied on, and was entitled to have, the personal skill and 
taste of the first coachmaker, and that as that coachmaker was not 
ready and willing to perform the contract himself, he, Drummond, 
was entitled to refuse to pay. (2) 



Art. CXXVII. — Alternative Modes of Performance. 

When a contract provides alternative modes of 
performance the party who first has to act on one 
or other of the alternatives has the right to choose 
between them. 



(1) British Waggon Co. v. Lea & Co. (1880), 5 Q. B. D. 149. 

(2) Robson v. Drummond (1881), 2 B. & Ad. 303, 36 R. R. 569. 
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Illustration. 

Plaintiff sent defendants £50 under an agreement as follows : 
" We (the defendants) hereby agree to borrow from C. Reed (the 
plaintiff) the sum of £50 . and the said C. Eeed agrees to lend 
the said Society the above sum for the term of six or nine months." 
The money was sent, and at the end of six months the plaintiff 
demanded and sued for its return. Held, that as the borrowers 
had to do the first act by repaying at one or other of the agreed 
times, it was for them to elect whether they would repay the money 
in six or in nine months. And, as they had selected the latter 
alternative, the action was premature. (1) 

If the plaintiff had agreed to lend " £40 or £50," he would 
have been the party to act first ; so he might have selected which 
of the two alternative sums he woxdd lend. 



Art. CXXVIII. — Time for Perfofmaiice. 

1. When a contract provides for performance 
by one party on a particular day, (2) or within a 
specified time, the contract must be performed on 
that day or within that time. 

2. When a contract provides for performance 
by one party, and no date or time is specified, the 
contract must be performed within a reasonable 
time. 

3. When performance of a contract requires an 
act in which both parties must concur, each must 
use reasonable diligence in performing his part. 

4. Courts of Equity when granting specific 
performance of contracts for the sale and purchase 
of land acted upon the principle that time is not of 

(1) Eeed v. Kilburn Co-operative Society (1875), L. R. 10 
Q. B. 264. 

(2) As to the time of day within which performance must be 
made, see Startup v. Macdonald (1843), 6 M. & G. 593, 64 R. R. 
810 ; and the Sale of Goods Act, 1893, s. 29 (4). 
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the essence of the contract ; and now, by the 
Judicature Act, stipulations as to time which would 
not, before the passing of the Act, have been 
deemed to be of the essence of the contract in 
equity, are to receive the same construction and 
effect as they would have formerly received in 
equity, (l) 

Note. — At common law, where a time was named for 
performance of the contract, performance within that 
time was deemed of the;. essence of the contract. But 
equity did not so regard it unless it had been so made 
by express stipulation or necessary implication. (2) The 
rule of equity above stated is now administered in all 
courts, but it does not apply to mercantile contracts (3) 
or cases where the wasting nature of the subject matter 
of the contract shows that the intention of the parties 
was that time was to be essential. (4) In cases where 
time is not of the essence of the contract the party in 
default is entitled to enforce his contract, the other 
party being left to his remedy in damages. 

Illusieaiions. 

1. A oharterparty provided that a vessel was to sail from 
England " on or before February Akh. next," to load a cargo at 
Trieste. She did not sail till February 22nd. The shipowner 
had not performed his contract. (5) 

2. A charterparty made on October 20th, 1832, provided that 
a ship should go in ballast from Portsmouth to St. Michaels and 
bring back a cargo of fruit direct to London. The ship, before 
proceeding to St. Michaels, went on a voyage to Oporto, and then. 



(1) Judicatxire Act, 187-3, s. 25, sub-sect. 7. 

(2) Patrick v. Milner (1877), 2 C. P. D. 342, at p. 350. 

(3) Eeuter v. Sala (1879), 4 C. P. D. 239, at p. 249. 

(4) Hudson v. Temple (1860), 29 Beav. 536. 

(5) Gladholm v. Hays (1841), 2 M. & G. 257. 
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on December 6th, 1832, proceeded in ballast from Portsmouth to 
St. Michaels. By not sending her on the agreed voyage within a 
reasonable time her owners had broken their contract. (1) 

3. Goods were sent by ship and no time was specified for un- 
loading. When the ship arrived at her destination a general dock 
strike prevented the consignees from unloading the ship. The 
shipowners sued the consignees for the delay. As no time was 
specified in the contract, and the consignees had done all that 
was reasonable with reference to the circumstances existing at 
the time, they had performed their duty within a reasonable time, 
and were not liable for the delay. (2) 

4. A charterparty provided that a ship should deliver her 
cargo at the port of discharge in the usual and customary manner, 
but there was no provision as to the time to be occupied in the 
discharge. Owing to a threatened bombardment of the port the 
authorities for several days refused to allow cargo to be landed. 
The implied obligation was that such party would use reasonable 
diligence in performing that part of the unloading which by the 
custom of the port fell on him — and, as the charterer had used 
reasonable diligence, there was no breach of contract on his part, 
although the ship was not unloaded within the time usually taken 
for unloading at the port. (3) 

' 6. The defendants on July 6th, 1876, sold to the plaiutifi a 
reversion in railway stock expectant on the decease of a married 
lady without issue who should attain the age of twenty-one years. 
The lady was then forty-four, and had never had any children. 
The conditions of sale provided that the purchaser should pay a 
deposit, and the purchase be completed on or before August 17th 
then next, " but should the completion of the purchase be delayed 
- beyond that period, beyond that date the purchaser is (but without 
prejudice to the vendor's rights under the seventh condition of sale) 
to pay interest on the balance of the purchase-money from that day 
untU the completion of the purchase." By the seventh condition, 
should the purchaser neglect or fail to comply with any condition, 
the deposit-money was to be forfeited. There was no express stipu- 
lation that time should be of the essence of the contract. The 
plaintifi at the time of the sale paid a deposit of £30. The 
defendants were not able to complete the sale on or before 
August 17th, and the plaintiif two days afterwards brought an 



(1) Mc Andrew v. Adams (1834.), 1 Bing. N. C. 29. 

(2) Hicks V. Kodocanaohi, [1891] 2 Q. B. 626. 

(3) Ford V. Cotesworth (1868), L. E. 4 Q. B. 127. 
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action to recover the deposit. The defendants were able and 
willing to complete the sale at the end of November. 

Held, that time was not of the essence of the contract, and that 
the plaintiff was not entitled to recover. (1) 



Art. CXXIX. — Notice and Request. 

No notice or demand or request is necessary to 
complete tlie obligation of the promisor to perform 
his contract, unless either : 

(a) the contract expressly provides that notice 
shall be given, or that some demand or request 
shall be made, or 

(5) performance is to take place upon the 
happening of some event which is within the 
knowledge of the promisee, and not within 
the knowledge of the promisor, or of some event 
which is perfectly indefinite, and at the option of 
the promisee. (2) 

Negotiable Instruments. — The above rules are appli- 
cable in principle to bills of exchange and promissory 
notes, but with some modifications. First, as regards the 
time for payment : when a bill or note is not payable on 
demand, three " days of grace " are added to the time of 
payment fixed by the bill or note, and the bill or note is 
payable on the last day of grace. 

Secondly, although a bill or note does not express 
that payment is only to be made on request, a request 
for payment by presentment of the bill or note for pay- 
ment is required, except in certain cases. These rules 

(1) Patrick v. Milner (1877), 2 C. P. D. 342. 

(2) Per Parke, B., in Vyse v. Wakefield (1840), 6 M. & W. 
442, 453. 
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became established by the custom of mefchants, and are 
now enacted in the Bills of Exchange Act, 1882. (1) 

Owing to the fact that such instruments are negotiable, 
the party liable to pay cannot tell to whom he has to 
pay till the bill is presented. It would be wholly un- 
reasonable to expect him to pay, without notice, a person 
unknown to him. 

IlLtrSTEAIIONS, 

1. A agrees to pay B £20 within a year after B sliall marry 
C. A is not entitled to notice. He can ascertain the date of B's 
marriage to C. (2) 

2. A landlord agrees to keep in repair the inside of a house. 
He can have no knowledge of the want of repair unless he has 
notice from the tenant. So he is entitled to notice. (3) 

3. A agrees to pay money to B at one of two places to be fixed 
by B. B must make a demand of payment at one of those 
places. (4) 

4. A promises to submit accounts to such auditors as B shall 
assign. B must give notice when he has assigned them, other- 
wise A cannot know who the auditors are. (5) 

6. A sells to B certain barley, and B promises to pay at the 
same price as A sells to any other man. B is entitled to notice of 
the price at which A sold to any other man ; he cannot otherwise 
know what he has to pay. (6) 

6. A agrees that, in case J T shall neglect to pay his rent 
for forty days, he will pay on demand. A cannot be sued for a 
breach of his agreement unless a demand for payment has first 
been made. (7) 

(1) See the Bills of Exchange Act, 1882, ss. 3, 14 and 46. 

(2) Viner Abr. " Condition " A. d. pi. 14. 

(3) Makin v. "Watkinson (1870), L. E. 6 Ex. 25. 

(4) Thorn v. City Rice MiUs (1889), 40 Ch. D. 357. 

(6) Per Parke, B., in Vyse v. Wakefield, 6 M. & W. 442, 454. 

(6) Haule v. Hemying (1616), Cro. Jac. 432. 

(7) Sicklemore v. Thistleton (1817), 6 M. & S. 9. 
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Sect. II.— HOW FAE OBLIGATION OF ONE 
PAETY TO PEEFOEM IS CONDITIONAL 
ON PEEFOEMANCE BY THE OTHEE PAETY. 

Art. CXXX. — General Rule. 

A breach of a contract by one party does not 
necessarily absolve the other party from the 
obligation to perform his part. 

If the contract consists of mutual promises 
which are independent of one another, either party 
may sue for a breach without showing that he has 
performed, or is ready and willing to perform, what 
he has promised. 

But if the promise by one party is conditional 
upon the performance of the other party, no action 
can be brought upon that promise unless the party 
suing has performed, or is ready and willing to 
perform, his part. 

Note. — The student must get rid of the popular delu- 
sion that, when A and B hare entered into a contract with 
mutual promises, A is entitled to break his promises 
merely because B has broken his. B's breach of contract 
gives A a right of action for damages, but does not neces- 
sarily discharge A from his promises. A is discharged 
only if either (a) B's breach entitles A to rescind and A 
does rescind, or (h) A's obligation to perform is conditional 
upon B's performing his part. 

When the mutual promises are independent, it is no 
excuse for non-performance that the other party has not 
performed his promise. 

For instance, in the case of a lease in which the 
landlord agrees to do repairs and the tenant agrees to 
C. E 
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pay rent, if the tenant is sued for his rent he cannot set 
up as a defence that the landlord has not repaired the 
premises, unless the lease is so expressed that it is clear 
that the obligation to pay rent is made conditional upon 
the landlord keeping the premises in repair. 

Concurrent Conditions. — But "there are some con- 
tracts in which the promises upon the one side are 
dependent upon the promises on the other side, so that 
no action can be maintained for non-performance of the 
former without showing that the plaintiff has performed, 
or at least has been ready, if allowed, to perform the 
latter, the performance of or readiness to peform which is 
said to be a condition precedent to his right of action." (1) 

In such cases the matters to be done upon each side 
are said to be concurrent acts, because they are to be 
done at the same time. A readiness to perform his own 
part of the contract is a condition precedent to the right 
of either party to sue ; and as these conditions precedent 
are concurrent, that is, are both to be performed con- 
currently, they are called concurrent conditions. 

Neither party can complain of a breach by the other 
party unless he is ready and willing to perform his part. 
For each party is entitled to say to the other : " My 
obligation to perform the contract was only conditional 
upon your performing your part ; and I was not bound 
to do my part till you had done your part, or at any rate 
had shown you were ready and willing to do your part 
concurrently with my doing mine." 

. For instance, upon a sale of goods " (unless otherwise 
agreed) delivery of the goods and payment of the price 
are concurrent conditions, that is to say, the seller must be 
ready and willing to give possession of the goods to the 
buyer in exchange for the price, and the buyer must be 
ready and willing to pay the price in exchange for 

(1) Notes to Cutter v. PoweU, 2 Smith's L. C, 10th Edn., p. 10. 
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possession of the goods." (1) The seller cannot sue for 
the price without showing that he has delivered, or is 
ready and willing to deliver, the goods, nor can the buyer 
sue for non-delivery without showing that he has paid, or 
is ready and willing to pay, for them. (2) 

Whether mutual promises are independent or are 
conditional depends on the intention of the parties. But 
the parties often fail to express their intention clearly, 
and in the absence of express declaration of their inten- 
tion, their intention must be gathered from thff language 
used. In order to arrive at the intention of the parties, 
certain rules of construction have been laid down, but it 
would be outside the scope of this work to discuss those 
rules. They will be found in the Notes to Gutter v. 
Powell in Smith's Leading Cases. (3) 

But there are two rules of construction which are 
simple and well established : 

1. That when it is clear from the terms of the con- 
tract that two things are to be done at the same time, the 
mutual promises to do those things are concurrent con- 
ditions, so that neither party can sue the other for breach 
without showing that he has himself performed, or is 
ready and willing to perform, his part. 

2. That when A's promise is the whole consideration 
for B's promise, the promises are dependent, and A cannot 
sue B without showing that he has performed, or is ready 
and willing to perform, his promise. 

Illustbations. 

1. If a charterparty provides that freight is to he payable on 
delivery of the cargo, the shipowner is not hound to deliver unless 
the charterer is ready and willing to pay the freight, and the 
charterer is not bound to pay the freight unless the shipowner is 

(1) Sale of Goods Act, 1893, s. 28. 

(2) Morton v. Lamb (1T97), 7 T. B. 125, 4 E. R. 395. 

(3) Vol. II. p. 1. 
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ready and willing' to deliver the cargo. Each party is entitled to 
see that the other is ready to do his part, and it is for the jttry to 
say which is in defatilt, for the two acts are to be concurrent — 
to be performed as simultaneously as the nature of the thing 
will admit of. (1) 

2. By a separation deed a husband covenanted to pay an annuity 
to a trustee for his wife. The- trustee covenanted that the wife 
should not molest the husband. The fact that the wife had molested 
the husband was no defence to a claim by the trustee for arrears of 
the annuity, for the covenants were independent. (2) 

3. A sues B for not delivering 200 quarters of wheat which he 
had bought of A at a certain price. A must prove not only that 
he was ready and willing to receive the wheat, but that he was 
ready and wiUing to pay the price on delivery. (3) 

4. The plaintiffs entered into a contract with the defendant 
by which the plaintiffs agreed to sell to the defendant about 30 
packs of Cheviot fleeces and to take of him certain woollen cloths. 
The plaintiffs delivered part of the fleeces, and the defendant 
delivered to the plaintiffs part of the woollen cloth and then 
refused to deliver the remainder. The plaintiffs, without delivering 
or tendering the remainder of the fleeces, sued for damages for non- 
delivery of the remainder of the woollen cloths. It was held that 
the plaintiffs' performance was a condition of the defendant's 
liability, the promise of each being the consideration for the 
promise of the other, and that the plaintiffs could not recover 
damages for non-delivery by the defendant of the woollen cloth 
without proving the delivery or tender to the defendant of all 
the fleeces. (4) 



Art. CXXXI.^ — Right to Payment Conditional on 
Performance. 

The general rule is that where there is an 
express contract in existence by which one 
party is to be paid when he has performed his 
part of the contract, he cannot, as long as his 

(1) Paynter v. James (1867), L. E. 2 C. P. 348. 

(2) Fearon v. Earl of Aylesford (1884), 14 Q. B. D. 792. 

(3) Morton u. Lamb (1797), 7 T. B. 125. 

(4) Atkinson v. Smith (1845), 14 M. & W. 695. 
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part is not wholly performed, recover anything 
as remuneration for having partly performed the 
contract. 

Note. — If one person has rendered services for another 
at his request, but without any express agreement for 
remuneration, there is an implied agreement to pay a 
reasonable sum. The plaintiff in that case can sue on 
a quantum meruit, that is, for so much as he has deserved. 
But when there is an express agreement, there can be no 
implied agreement, and as long as the express agreement 
is not rescinded the party suing must sue on that express 
agreement. 

Now if the express agreement only provides for pay- 
ment when there has been complete performance by one 
party, it would be contrary to the agreement to award 
payment for partial performance. If the sailor, in the 
first example cited below, had wished to be paid for his 
services in the event of his not completing the voyage, 
he should have seen that the agreement so provided. 
He could not at his option force on the defendant a wholly 
new agreement, that whether the voyage was completed 
or not he should get something. 

But this rule only applies as long as the express 
agreement is in existence, i.e. is open and unrescinded. 
As we shall see hereafter, if the express agreement is 
rescinded, the party who has done work under it may 
often recover quantum meruit, i.e. reward for what he has 
actually done under the contract, for then it is possible 
to imply a contract to pay a reasonable sum for work 
done or services rendered for the defendant at his request. 
To the above stated rules there are exceptions, stated in 
the following articles. 
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Illustrations. 

1. A sailor was hired for a voyage from Jamaica to Liverpool 
on the terms of being paid 30 guineas after arrival of the ship at 
Liverpool provided he continued and did his duty as second mate 
on the voyage. He died on the voyage. His executors were not 
entitled to be paid anything in respect of the time during which 
he had served. (1) 

2. The plaintiff was a clerk to the defendant company at a 
salary of £200 a year, payable quarterly. During the currency 
of a quarter the plaintiff misbehaved and was dismissed by the 
defendants for good cause. He was not entitled to be paid any- 
thing for the part of the quarter which he had served. (2) 

3. A agreed to repair three old chandeliers, "and do them 
complete," for the sum of £10. He partly repaired them, but did 
not "do them complete." The work he had done on them was 
worth £3. But he was not entitled to the £5 as he had not " done 
them complete," and, there being an express contract to pay this 
specific sum when they were completed, there could be no implied 
contract to pay £5 for part of the work. If no specific sum had 
been agreed, probably the plaintiff would have been entitled to the 
£5 as a reasonable reward for work done for the defendant at his 
request. (3) 

4. S contracted to erect certain buildings on H's land for a lump 
sum. After he had done part of the work he abandoned the con- 
tract, having no money to go on with it. H thereupon completed 
the buildings. Held, that defendant could not recover anything 
on the contract. (4) 

Art. CXXXII. — When Part Performance merits 
Part Payment. 

Where work has been done or goods have been 
supplied under an express contract, but not in strict 
accordance with its terms, if the other party has 
derived some benefit from it, the law will imply a 
promise to pay for what has been done an equivalent 
for the benefit received. 

(1) Cutter V. Powell (1795), 6 T. E. 320, 2 S. L. C. I. 

(2) Eidgway v. Hungerford Market Co. (1835), 3 A. & E. 171. 

(3) Sinclair v. Bowles (1829), 9 B. & C. 92. 

(4) Sumpter v. Hedges, [1898] 1 Q. B. 673. 
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" If there has been no beneficial service there 
shall be no pay. But if some benefit has been 
derived, though not to the extent expected, this 
shall go to the amount of the plaintiff''s claim. 
The claim shall be co-extensive with the 
benefit." (1) 

Note. — The exception here is not easily distinguished 
from the principal rule. Where, as in Cutter v. Powell, there 
has been no complete performance of the contract, nothing 
is payable. So if a shipper of goods agrees to pay freight 
for the carriage of goods from San Francisco to London, 
he can only recover freight if he has earned it by carrying 
the goods the whole way ; if he only brings them to 
Dover, he is entitled to nothing. 

So if a builder contracts to build a wall, he cannot 
recover if he only builds half a wall. If, however, he 
builds the wall, but huilds it ladly, he has performed his 
contract, and though he is not entitled to be paid in full, 
he is entitled to something ; and that something is to be 
measured by the benefit received by the person for whom 
it was built. 

So if goods contracted to be supplied are of an inferior 
description, the seller may not be entitled to the contract 
price, but he is entitled to the value of the goods. 

This principle is applied to sale of goods with a war- 
ranty. If there has been a breach of the warranty, the 
buyer may bring an action for damages for the breach, 
but he may also " set up against the seller the breach of 
warranty in diminution or extinction of the price," (2) 
i.e. the seller will only be entitled to the value of the 
goods (quantum meruit), not to the agreed price. 

(1) Per Lord Ellenborough in rarnsworth v. Garrard (1807), 
1 Camp. 38. 

(2) Street v. Blay (1831), 2 B. & Ad. 456. Sale of Goods Act, 
1893, s. 53. 
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Illusteations. 



1. The plaintifi rebuilt the front of a house for the defendant ; 
it was considerably out of perpendicular. If the wall was of any 
value to the defendant, the plaintiff was entitled to be paid for his 
services what they were worth. If, as the jury found, the wall 
was so badly built that the defendant derived no benefit from the 
wall, the plaintiff was entitled to nothing. (1) 

2. A sells a horse to B for £43, warranted sound. The iorse 
is not sound. A sues for the price. B may set up the breach of 
warranty in diminution of the price, i.e. he may refuse to pay 
more than the horse is actually worth. (2) 



Art. CXXXIII. — Right to sue on a Quantum 
Meruit in case of Rescission. 

Where one of the parties to an express contract 
not under seal has in an unqualified manner 
refused to perform his side of the contract, or has 
disabled himself from performing it by his own 
act, the other party has thereupon a right to elect 
to rescind it and may on doing so immediately sue 
on a quantum meruit for anything which he had 
done under it previously to the rescission. (3) 

Illustrations. 

1. The plaintiff agreed with the defendants to write a treatise 
on "Ancient Armour " to be published in "The Juvenile Library,'' 
his fee to be £100. After the plaintiff had written part of his 
work the defendants abandoned the "Juvenile Library." The con- 
tract could not therefore be completely performed, and the plaintiff 
was entitled to rescind it and to sue on a quantum meruit for the 
work he had done, without delivering the whole treatise. He 
recovered £50. (4) 

(1) Farnsworth v. Garrard (1807), 1 Camp. 38. 

(2) Street v. Blay (1831), 2 B. & Ad. 456. 

(3) Prickett v. Badger (1856), 1 C. B. N. S. 296, 306. 

(4) Planche v Colburn (1831), 8 Bing. 14. 
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S. The Japanese Government purchased a torpedo gunboat in 
this country, and the master, as agent for the Japanese Govern- 
ment, eng-aged the plaintiff as one of the crew to take it out to 
Yokohama for a fixed sum. The ship sailed, and before she arrived 
at Yokohama war was declared between China and Japan. The 
plaintiff thereupon left the ship at Aden and sued for his wages. 
The Japanese Government, by declaring war, had increased the 
risk and put an end to the contract. The plaintiff was therefore 
entitled to the wages he had earned, although he had not completed 
the voyage. The complete performance of the contract having 
been rendered impossible by the act of the Japanese Oovemment 
(whose agents the defendants were), the rule in Cutter v. Powell 
did not apply. (1) 

3. The defendant employed the plaintiff, a house and estate 
agent, to find a purchaser for his manor at Highbury at a price 
of about £650 an acre, the defendant to be paid commission on 
the amount of purchase money. The plaintiff found a person 
willing to purchase at £675 an acre. The defendant then refused 
or was unable to sell. Such refusal or inability on the part of 
the defendant gave the plaintiff the right to rescind and to- sue 
for remuneration for what he had done under the contract on a 
quantum meruit. (2) 

Art. CX.XX.IY .—Part-payment under Substituted 
Contract. 

The parties may agree to substitute a new 
contract for that which has been partially per- 
formed, one party giving up the right to insist on 
complete performance as a condition of payment, 
the other party agreeing to accept a quantum 
meruit instead of the full amount to which he 
would be entitled on complete performance ; and 
such an agreement may be inferred where there is 
still the ability to perform on the one side, and 
there has been a voluntary acceptance of incom- 
plete performance on the other side. (3) 

(1) O'lSTeil V. Armstrong, [1895] 2 Q. B. 418. 

(2) Prickett v. Badger (1856), 1 C. B. N. S. 296. 

(3) VKerboom v. Chapman (1844), 13 M. & W. 238. 
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Illustbations. 

1. By a oharterparty coals were to be carried from Shields 
to Hamburg and freight was to be payable if the cargo was 
delivered at Hamburg. The ship was detained at Gluckstadt by 
officers of the King's navy. The consignees requested delivery 
of the coals at G-luckstadt, and delivery was given and accepted there 
instead of at Hamburg. No freight was payable under the charter- 
party, as the coals had not been carried to Hamburg. But the 
shipowner might have earned his freight by carrying them on to 
Hamburg, and as he had given them up at Gluckstadt at the request 
of the freighters the Court inferred an agreement to pay for their 
carriage to Gluckstadt a reasonable sum of "pro rata freight," i.e. 
freight on the voyage actually accomplished. (1) 

2. A cargo of rice was shipped at Batavia under biUs of lading 
by which freight was to be paid if the rice was delivered at Rotter- 
dam. The vessel encountered a hurricane and put into Mauritius, 
where it was found that the rice was so much damaged by sea- 
water that it could not be carried on to Rotterdam without its 
becoming utterly worthless. It was accordingly sold at Mauritius 
by a person appointed by the shipowner. The shipowner had not 
earned his freight, and no ag'reement to pay freight for the voyage 
to Mauritius could be inferred, as the shipowner was unable to 
carry the rice to its distination, and therefore it could not be 
assumed that the owners of the cargo had voluntarily dispensed 
with the further carriage, and had agreed to pay pro rata freight 
in consideration of having delivery of the cargo at Mauritius. (2) 



Sect. III.- IMPOSSIBILITY OF PERFOEMANCE. 

Art. CXXXV. — Not Generally an Excuse. 

If a person contracts absolutely to do a thing he 
is not generally excused because the doing of it 
is, or thereafter becomes, impossible. 

Note. — Besides the exceptions enumerated in the next 
article, there is a possible exception in the case of con- 
tracts to do things which are in the nature of things 

(1) Christy v. Row (1808), 1 Taunt. 300. 

(2) VHerboom v. Chapman (1844), 13 M. & W. 238. 
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impossible, or which are known by both parties at the 
time of contracting to be impossible. But this exception 
has a very limited application, and jarobably the sounder 
rule is that where the thing agreed to be done is accord- 
ing to the state of knowledge of the day, or the 
knowledge of both parties, so absurd that the parties 
could not be supposed to have so contracted, no action 
will lie on the agreement, because there is no real 
contract. (1) 

A man may very well be bound by a contract which 
it is absolutely impossible for him to perform. A man 
might by apt words bind himself that it shall rain 
to-morrow or that he will pay damages. He cannot 
control the rain, yet he may be liable on his contract. (2) 

"Lex non oogit ad impossibilia." This is a well- 
known maxim of law, which at first sight seems to 
conflict with the above proposition. But it only means 
that the law will not imply an obligation to do the 
impossible. The law never implies an obligation upon a 
person to do, or to pay damages for not doing, a thing 
which is rendered impossible by causes beyond his 
control. (3) But when a person by his own contract 
creates a duty to do a thing he is held answerable, 
although he may be prevented by causes beyond his 
control from performing his obligation. If he wishes to 
protect himself against the consequences of such a 
breach, he must provide by exceptions for the happen- 
ing of such causes. He should agree to do so and so, 
unless prevented by causes beyond his control. 

So, too, it is sometimes said that a party is excused 
from performance by the Act of God. This again is not 

(1) Per Brett, J., in Clifford v. Watts (1870), L. E. 5 C. P. 
577, 688. 

(2) Per Maule, J., in Cantam o. Barry (1855), 15 C. B. 597, 
619. 

(3) Per Lindley, L.J., in Hioks v. Eodocanachi, [1891] 2 Q. B. 
626, 638. 
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true. The Act of Grod only excuses where it is an 
express or implied term of the contract that the 
obligation to perform shall be conditional upon per- 
formance not being prevented by the Act of God. 

Carefully framed contracts, such as bills of lading, 
charterparties, and building contracts, nearly always 
contain provisions relieving the parties from liability for 
not performing the contract in specified circumstances. 
But even in the case of these contracts, if performance is 
rendered impossible by some cause not provided for by 
the contract, the party is not excused. (1) 

Illtjsieations. 

1. By a charterparty it was agreed tliat a sMp should proceed 
to Ichaboe, and the charterer (the person to whom the services of 
the ship were let) engaged to load there a full cargo of guano free 
from dirt and rubbish. It happened that there was no guano free 
from dirt and rubbish at Ichaboe. But this did not excuse the 
charterer. (2) 

2. The defendant engaged by charterparty to load a ship with 
110 tons of coal at a certain dock at the rate of 20 tons a day. 
The coal had to come by canal. The canal was frozen, and it was 
impossible to bring the coal to the dock. This was no answer. (3) 

3. The defendant, a shirt manufacturer, agreed to employ the 
plaintiff for five years as agent and traveller, and to send him 
samples. Defendant's factory was burned down and he could not 
send samples. This afforded no excuse for not sending the 
samples. (4) 

■ii. In 1873 A by deed covenanted with the trustees of his 
marriage settlement to insure his life on or before July 23rd, 1876. 
He took no steps to insiu-e his life till July 1st, 1875. His health 
was then so bad that it was impossible for him to insure his Ufe. 
This was no excuse, and he was liable for damages for breach of his 
covenant. (6) 



(1) See Grant v. Coverdale (1884), 9 App. Cas. 470. 

(2) HiUs V. Sughrue (1846), 15 M. & W. 253. 

(3) Kearon v. Pearson (1861), 7 H. & N. 386. 

(4) Turner v. Goldsmith, [1891] 1 Q. B. 544. 

(5) Arthur v. Wynne (1880), 14 Ch. D. 603. 
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Art. CXXXVI. — When Impossibility/ of Perform- 
ance Excuses Performance. 

Impossibility of performance is a sufficient 
excuse for not performing a contract : 

(1) If the impossibility is brought about by the 
promisee. 

(2) If the contract is to do something which it 
is impossible in law to do. (1) 

(3) If performance becomes impossible by the 
passing of an Act of Parliament. (2) 

(4) If the contract is not absolute, but is 
made subject to an express or implied condition 
that performance shall be excused if it becomes 
impossible. (3) 

Note. — If A promises to pay money to B at a 
particular place on a particular day, and B does not 
attend to receive payment, he thereby renders it im- 
possible for A to perform his contract, and A's failure 
to pay the money at that time and place is excused. 

A contract to do something which is impossible in 
law seems to be void, but there is very little authority. 
A contract by a servant to discharge a debt due to his 
master may be given as an example, or a contract to 
make a stranger in blood one's heir-at-law. (4) 

Change of Law. — If a person covenants not to do an 
act which he may lawfully refrain from doing, and an 
Act of Parliament comes after and compels him to do it, 

(1) See Pollock on Contract, 7th Edn., p. 405. 

(2) Bailey v. de Crespigny (1869), L. E. 4 Q. B. 626. 

(3) Taylor v. CaldweU (1863), 3 B. & S. 826, see ante, Art. CXII. 

(4) Harvey v. Gibbons (1676), 2 Lev. 161, and see Pollock on 
Contract, loc. cit. 
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the statute repeals the covenant. So if he covenants to do 
a thing which is lawful, and an Act of Parliament comes 
in and hinders him from doing it, the covenant is repealed. 

For instance, if a tenant of land covenants that no 
building of a particular kind shall be built thereon, and 
then an Act of Parliament compels him to sell it to a 
local authority or railway company which is empowered 
to build a building of that kind on the land, the cove- 
nantor is excused. He cannot avoid selling the land, 
or prevent the building, by reason of the Act of Parlia- 
ment. (1) But this rule only applies to a change in 
English law. If a contract is to be performed abroad, 
and by a change in the foreign law performance 
becomes impossible, this is no excuse. (2) 

For cases where the performance of the contract is 
excused because there was an implied condition that a 
certain state of affairs essential to the performance of the 
contract shall continue, and that state of affairs no longer 
exists, the student is referred to Art. CXII., supra. 

Illustkations. 

1. If A promises B that C shall marry Jane on such a day, and 
B doth marry her himself before that day, B cannot sue A. (3) 

2. If A promises mai-riage to B, and then, before any breach 
by A, B marries another, B cannot sue A for breach of promise of 
marriage. (4) 

3. A contracts with B that he will build a house for B within 
twelve months in accordance with plans to be supplied by B. B 
does not supply the plans until such time that it is no longer 
possible for A to complete the house within the agreed time. 
This would be a good defence to an action brought by B against 
A for not building the house within twelve months. 

(1) Per Holt, C.J., Brewster v. Kitchin (1697), Lord Eaym, 
317, 321 ; s. c. sub nom. Brewster v. Kichell, 1 Salk. 198 ; Bailey 
V. De Crespigny (1867), L. R. 4 Q. B. 180. 

(2) Blight V. Page (1801), 3 B. & P. 295. 

(3) See Bridges v. Bedingfield (1676), 2 Mod. I^.per Seys, Serjt. 
arguendo. 

(4) See Short v. Stone (1846), 8 Q. B. 358. 
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4. A covenanted that neithet he nor his assigns would permit 
buildings on a certain paddock. A railway company took the 
paddock compulsorily and built upon it under the powers of an Act 
of Parliament. The covenantor was discharged by the subseq[uent 
Act of Parliament, by which he was compelled to assign to the 
railway company without reserving the power of preventing 
them from building. (1) 

5. Defendant by oharterparty agreed to load a cargo of barley 
at Libau in Russia. On arriving there he found the Russian 
Government had prohibited the export of barley. This was no 
defence. The impossibility arose from a change of law of a foreign 
country, and the performance of the contract was not rendered 
illegal or impossible by English law. Lord Kenyon said : " If a 
man undertakes what he cannot perform he shall answer for it to 
the person with whom he undertakes." (2) 



Sect. IV.— PAYMENT AND TENDER. 

Art. CXXXVIL— Time of Payment. 

A promise to pay money is performed by pay- 
ment in accordance with the terms of the contract. 

Even though there has been a breach of the 
contract by not paying at the agreed time, pay- 
ment of the full amount made at any time before 
action is a good defence. 

Note. — If A agrees to pay £100 to B on the 1st of 
January, the contract is broken if the money is not paid 
on that day, and B has a good cause of action. But if B 
pays the money on the 2nd of January, although there 
has been a breach of the contract, neyertheless unless A 
had already brought his action, B can plead his payment 
as a complete answer to the action. (3) 

(1) Bailey v. De Crespigny (1869), L. R. 4 Q. B. 180. 

(2) Blight V. Page (1801), 3 B. & P. 295. 

(8) After action brought, payment may be mad? into Court. 
(See Order XXII.) 
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Strictly, perhaps, payment made after breach is not 
performance, but accord and satisfaction. However, 
whatsoever it may be in theory, it is in law a good 
defence. 

" Payment " is, indeed, always treated as a matter of 
defence, which must be pleaded and proved by the 
defendant. (1) 

In the common forms of statement of claim in actions 
for payment of money, such as actions on promissory 
notes and bills, for the price of goods sold and delivered, 
work done, 'money lent, and money had and received, 
the plaintiff does not allege non-payment. The plaintiff 
sets up the facts from which the duty to pay arises, as by 
suing "for £ , for the price of goods sold and 
delivered," or as the case may be, and it is for the 
defendant, if he relies on payment, to set it up by way 
of defence. 



Art. CXXXVIIL— Payment of What Sum. 

Payment of part of the amount due is a 
defence pro tanto, but can never be pleaded as an 
answer to the whole of the claim. 

The amount due is the amount fixed by the 
agreement, or, if no amount is fixed, a reasonable 
sum. What is a reasonable sum is a question of 
fact dependent on the circumstances of each 
particular case. 

Note. — Where there is a jury it is for the jury to say 
what is a reasonable sum. An agreed sum may be one 
fixed by express agreement, or determined by tacit 
agreement, as when there is a regular course of dealing 
between the parties, or it may be left to be determined 

(1) Order XIX. r. 13. 
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in an agreed way, as by reference to the market price, 
or the trade union rate of wages. 

Sometimes the parties agree that the amount to be 
paid is to be determined by the award or certificate of a 
third person. In such cases the obtaining of such award 
or certificate is a condition precedent to the right to pay- 
ment, and no action for payment lies until it has been 
obtained, or for any other amount than that awarded by 
him. (1) 

Part payment can never be pleaded as a defence 

to the whole debt, even though accepted in full 

discharge, (2) ' but it is always available as a defence 
in reduction of the debt. 



Art. QXKSIT.— Payment How Made. 

Payment must ordinarily be made in legal 
tender, i.e. money or Bank of England notes. (3) A 
bill of exchange given and accepted operates as 
conditional payment, (4) unless it is given and 
accepted in full discharge by way of accord and 
satisfaction. (5) 

By Cheque. — A creditor is not bound to accept a 
cheque or other bill of exchange in payment. But if a 
cheque or bill is given and accepted it may operate in 
one of two ways. If in fact given and accepted in com- 
plete discharge of the debt, it discharges the debt, not by 

(1) See Art. CLVI. 

(2) See Art. CLXI. 

(3) Legal tender may be made in gold to any amount, in silver 
to an amount not exceeding forty shillings, and in bronze to an 
amount not exceeding one shilling (33 Vict. c. 10, s. 4). Bank of 
England notes are legal tender for any amount exceeding £5 (3 & 4 
Wm. IV. 0. 98, s. 6). 

(4) Belshaw v. Bush (1851), 11 C. B. 191, 87 K. R. 639. 

(5) See Art. CLXI. (Accord and Satisfaction). 

0. a 
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payment but by accord and satisfaction. (1) But this 
can only be so if it is agreed between the parties that 
the cheque shall so operate. Ordinarily when a cheque 
is given in payment of a debt, it is accepted merely as 
conditional payment. 

The taking of the cheque suspends the creditor's right 
of action, but does not extinguish the debt. If the 
cheque is duly paid, the debt is extinguished by pay- 
ment ; but if the cheque is presented and dishonoured, 
or is stopped, the remedy which was suspended revives, 
and the creditor may sue on the original debt as if it had 
existed all the time ; and in addition he may sue on the 
cheque. (2) 

IllusIHation. 

Mary Bush was indebted to the plaintiff in £33 10s. for goods 
sold and delivered. The plaintiff drew a bill of exchange on Mary 
Bush's father for that amount. Mr. Bush accepted the bill and 
delivered it to the plaintiff on account of the debt. The plaintiff' 
indorsed the biU to Gray and then, before the bill was due, sued 
Mary Bush for £33 10s., the price of the goods sold and delivered. 
Mary Bush 'set up the above facts in defence, and successfully con- 
tended that the giving of the biU was conditional payment and 
suspended the cause of action, so that the plaintiff could not sue 
for the price of the goods until the bill was dishonoured by non- 
payment. If it had been held otherwise, Mary Bush would 
have had to pay, and then Mr. Bush might afterwards have been 
sued on the bUl, with the result that the goods would have been 
paid for twice over. (3) 



Art. CXL. — Payment hy and to Whom. 

Payment must be by the party who has pro- 
mised to pay, or his agent in that behalf, to the 
person to whom payment is due, or his agent in 
that behalf. 

(1) See Art. CLX. 

(2) Belshaw v. Bush (1851), 11 C. B. 191, 87 R. E. 639 ; Cohen 
V. Hale (1878), 3 Q. B. D. 371. 

(3) Belshaw v. Bush (1851), 11 C. B. 191, 87 K. K. 639. 
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Note. — Payment by a third person is only an effective 
performance if such person is authorized in that behalf 
by the debtor. But the authority may be given before 
payment is made or subsequently. That is to say, an 
unauthorized payment may be ratified, and is then as 
effective as if made with the authority of the person on 
whose behalf it purports to be made. (1) So, too, pay- 
ment to an agent of the creditor authorized in that behalf 
is good payment., (2) 

Illustbatioxs. 

1. A owes Ms solicitor £60. B, without A's autkority, pays the 
solicitor's bill. If the payment is made on. A's aooount, and A sub- 
seq^uently ra/tifies the payment, it is a good payment by A, (3) 
otherwise it is not. (4) 

2. A owes B money for work and labour done by B's wife. 
A pays B's wife. This is no payment to A, unless his wife is 
authorized by him to receive payment. (S) 

3. Gough agreed to build a ship for Bannister. Gough, before 
completion of the ship, made an absolute assignment in writing to 
Brice of £100, part of the money payable for the building of the 
ship, of which assignment notice was given to Bannister. Bannister 
nevertheless paid the whole of the contract price to Gough. This 
was not a good payment. The agreement to pay the £100 having 
been duly assigned to Brice, that sum was payable under the con- 
tract to Brice, and payment to Gough was not a performance of 
the contract. (6) 

Art. CXLI. — Debtor's Duty to Find Creditor. 

If the contract does not fix a place for payment 
it is the duty of the debtor to seek for the creditor, 
and pay him wherever he is, provided he is in 

(1) See Art. CXCVII. 

(2) As to payment to an agent of an undisclosed principal, see 
Art. CCVI. 

(8) Walter v. James (1871), L. R. 6 Ex. 124. 

(4) Kemp v. BaUs (1854), 10 Ex. 607. 

(5) Offley''!;. Clay (1840), 2 M. & G. 172. 

(6) Brice v. Bannister (1877), 3 Q. B. D. 569. 
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England. It is no excuse for non-payment that 
the debtor does not know where to find the 
creditor. (1) 

Note. — Debtors often defer payment till the creditor 
asks for his money. In law, as soon as a debt is payable 
it is the debtor's duty to find the creditor and pay the 
money, provided the creditor is in England. He is not 
bound to search for him in foreign parts. But if he is 
in England, a right of action accrues as soon as the 
debt is due, even though the creditor has not asked for 
payment. (1) 

If, however, the contract is to pay '' on demand " or 
"on request," the duty to seek out the creditor only 
arises after a demand or request has been made. (2) If 
by the terms of the contract payment is to be made at a 
particular place, it is not the duty of the debtor to seek 
for the creditor elsewhere, and it seems that the fact that 
the creditor is not to be found at that place at the 
proper time for payment is a good excuse for not 
paying. (3) 

Art. CXLII. — Receipts for Payment. 

1. A debtor cannot demand a written receipt 
as a condition of payment. (4) 

2. A receipt is not conclusive evidence of the 
payment having been made. (5) 

3. Even when a written receipt has been given 

(1) Per Gibbs, C. J., in Sowai-d v. Pahner (1818), 8 Taunt. 277 ; 
per Nortli, J., in Thorn v. City Rice MiUs (1889), 40 C. D. 357. 

(2) See Art. CXXIX. 

(3) Thorn v. City Eioe Mills (1889), 40 C. D. 357. 

(4) Cole V. Blake (1793), Peake N. P. C. 170. 

(5) Straton v. Eastall (1788), 2 T. E. 366 ; Poster v. Dawber 
(1851), 6 Ex. 839, 86 R. K. 507. 
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the fact of payment may be proved by oral evidence 
witbout production of the receipt. (1) 

Note. — Receipts for amounts of £2 and upwards 
(subject to certain exemptions) must be stamped with a 
penny stamp, (2) and the Stamp Act, 1891, provides 
that " If any person (a) gives a receipt liable to duty and 
not duly stamped ; or (h) in any case where a receipt 
would be liable to duty refuses to give a receipt ... he 
shall incur a fine of £10." (3) In such cases, therefore, 
though the debtor cannot make the giving of a receipt a 
condition of payment, i.e., is not justified in refusing to 
pay unless a receipt is given, yet, when he has paid, he 
may insist on having a stamped receipt, and the payee 
will incur a fine if he refuses to give one. 

A receipt which ought to be stamped is not admis- 
sible in evidence unless duly stamped ; (4) but even when 
such a receipt has been given payment may be proved 
by oral evidence. (5) 

A signed receipt is a mere admission by the party 
giving it. It is therefore only prima facie evidence of 
payment, and it is always open to a party who has given 
a receipt to show that it was given by mistake or obtained 
by fraud, and that in fact payment was not made. (6) 

Art. QXLIU.— Tender. 

Tender is an unqualified offer, accompanied 
by actual production, of the full amount due in 
"legal tender," i.e. current coin of the realm or 

(1) Rambert v. Cohen (1803), 4 Esp. 213. 

(2) Stamp Act, 1891. 

(3) Ibid. s. 100. 

(4) lUd. s. 14. 

(5) Rambert v. Cohen, supra. 

(6) Straton v. RastaU, supra ; Skarfe v. Jackson (1824), 3 
B. & C. 421. 
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Bank of England notes. Informal tender may also 
be made by an offer without actual production of 
legal tender, if the person to whom it is made 
dispenses with actual production by intimating 
that the tender even if formally made will not be 
accepted. 

Tender made at a time when the money is due 
and before action is a good defence to a claim for a 
liquidated demand ; unless the money is payable 
on a particular day, in which case tender on a 
subsequent day is no defence, (l) 

With a plea of tender before action the money 
must be brought into Court. (2) 

When a Defence. — The principle of defence of tender 
is that the defendant has been always ready and willing 
to perform the contract, and that he did perform it as 
far as he was able by tendering the requisite money, the 
plaintiff himself precluding complete performance by 
refusing to receive it. In order to make tender a com- 
plete defence the defendant must show that he not only 
was, but is ready and willing to pay. (3) 

Tender does not extinguish the debt ; the debtor is 
still liable to pay — but if he has tendered before 
action and continues ready and willing to pay, this is a 
good defence to an action, i.e., though the plaintiff will 
recover his debt he will not be entitled to any interest or 
costs. To show his readiness and willingness to pay, he 
must, if he relies on tender, pay the amount of the 
debt into Court and admit liability. Order XXII. s. 3 
provides "With a defence setting up a tender before 

(1) Dobie V. Larkan (1855), 10 Ex. 776. 

(2) Order XXII. s. 2. 

(3) Dixon V. Clark (1848), 5 C. B. 365. 
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action the sum of money alleged to have been tendered 
must be brought into court." 

The meaning of a plea of tender is that the party 
has performed the contract so far as he was able. So,, 
when money is payable on a particular day, as in the 
case of a bill of exchange payable by the acceptor when 
the bill is due, it is clear that tender on. a later day is 
insufficient, for that is not a "performance of the 
contract as far as he is able." (1) 

Unqualified Offer. — The offer must be unconditional, 
that is the person tendering must not make the offer to 
pay conditionally upon the other party doing something, 
such as giving a receipt, (2) or accepting the amount in 
full of all demands. (3) But, provided the offer is 
unconditional, he may at the same time demand a receipt 
or protest that the sum tendered is more than is due. (4) 

Amount. — The tender must be of the full amount due. 
It is not bad if more than the amount due is tendered ; (5) 
but if change is asked for it is bad. (6) If the amount 
offered is £4, it is not good tender to produce a £5 note, 
and offer the plaintiff the note if he will give £1 change. 
That would be a conditional offer. 

It must be made in " legal tender," i.e. in current 
coin of the realm. Gold is good tender for any amount, 
silver up to forty shillings only, and bronze up to one 
shilling only ; (7) and Bank of England notes payable to 
bearer on demand are good tender for all sums above five 
poiinds. (8) 

(1) Dobie V. Larkan (1855), 10 Ex. 776. 

(2) Laing v. Meader (1824), 1 C. & P. 257. 

(3) Evans v. Judkins, 4 Camp. 156. 

(4) Jones v. Arthur (1840), 8 Dowl. 442 ; Greenwood v. Sut- 
olifie, [1892] 1 Ch. 1. 

(5) Dean v. James (1833), 4 B. & Ad. 546. 

(6) Betterbee v. Davis (1811), 3 Camp. 70. 

(7) 33 & 34 Vict c. 10, s. 4. 

(8) 3 &' 4 Will. IV. c, 98, s. 6. 
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Informal Tender. — An offer of a provincial banker's 
note, (1) and even a cheque (2) may be good tender, if 
the person to whom the offer is made does not object at 
the time to the method, but only to the amount, of the 
tender. 

So, too, the person to whom payment is due may 
dispense with actual production of the coin or notes. 
If the debtor, having the money in his pocket or 
close at hand, offers to produce it, and the creditor 
distinctly says it is no good as he will not take the 
money if produced, that may amount to a good tender. (3) 
But it is safer in every case to produce and offer the 
exact amount of the debt. 

Generally the rules as to payment apply to tender. 
If tender is relied on, it must be a tender by such person, 
and to such person, and at such time and place, as, if 
the tender had been accepted, would have amounted to 
a valid payment. It is no good to tender to a person 
who is not authorized to receive the debt, or to tender at 
one place if the debt is payable at another place. 

So, too, if a bill is payable on a particular day, a 
tender of the amount of the bill on a subsequent day is 
insufficient. (4) 



Art. CXLIV. — Interest and Damages for 
Dete?ition of a Debt. 

Besides the debt itself the plaintiff can recover 
interest in the following cases : 

1. If it is payable by express contract or by 

(1) Palglaas v. Oliver (1831), 2 C. J. 15. 

(2) Jones v. Arthur (1840), 8 Dowl. 442. 

(3) Harding v. Davis (1825), 2 C. & P. 77 ; Finch v. Brook 
(1834), 1 Soott 70. 

(4) Poole V. Turnbridge (1837), 2 M. & W. 223. 
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contract to be inferred from the course of dealing 
between the parties. (1) 

2. In actions upon bills of exchange (including 
cheques) and promissory notes. (2) 

3. In actions for moneys recoverable under 
policies of assurance. (3) 

4. Upon all debts, or sums certain, payable by 
virtue of some written instrument at a certain time, 
the jury (4) may, if they think fit, allow interest 
to the creditor at a rate not exceeding the current 
rate of interest from the time when such debts or 
sums certain were payable. (5) 

5. Upon all debts or sums certain payable 
otherwise than by virtue of a written instrument at 
a certain time the jury (4) may allow interest at a 
rate not exceeding the current rate of interest from 
the time w^hen demand of payment has been made 
in writing, if such demand gives notice to the 
debtor that interest will be claimed from the date 
of such demand until payment. (5) 

6. Every judgment debt carries interest at 
four per cent, from the time of entering up the 
judgment till it is satisfied. (6) 



(1) In re Anglesey, [1901] 2 Ch. 548. 

(2) See the Bills of Exchange Act. 1882, s. 57, where the pro- 
visions with regard to the payment of interest and other damages 
are fully set out— and as to Promissory Notes, ib. s. 89. 

(3) 3 & 4 Will. IV. c. 42, s. 29. 

(4) When the case is tried by a judge without a jury, the judge 
has the same power as a jury in awarding interest as damages. 

(5) 3 & 4 Will. lY. c. 42, s. 28. 

(6) 1 & 2 Viet. 0. 110, s. 17. 
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A creditor may suffer great loss and inconvenience 
by the non-payment of his debt, far beyond the mere 
interest of the money. He may have to borrow at an 
exorbitant rate of interest, or lose opportunities of 
investing his money or employing it in his business, or 
he may be unable to pay his own debts and so suffer 
bankruptcy. But it is a rule that no damages can be 
recovered in respect of such loss or inconvenience. He 
cannot in an action for the recovery of his debt or other- 
wise recover more than his debt, interest (if payable), 
and the costs of his action. (1) 

At common law a plaintiff was entitled to nominal 
damages for detention of the debt, but was not generally 
entitled to substantial damages or interest except upon 
bills of exchange or promissory notes, or by agreement 
between the parties, express or tacit. The question of 
nominal damages was of importance chiefly as affecting 
the right to costs, as when the defendant paid the debt 
after action brought. The plaintiff then recovered a 
judgment for nominal damages so as to entitle him to 
the costs of the action. 

Precisely in what cases substantial damages for 
detention of the debt were allowed it is not very easy to 
determine, nor is it necessary to do so. It seems that 
now, unless the plaintiff can show an agreement to pay 
interest, he can only recover it by virtue of one of the 
enactments above referred to. (2) 

Illttstrations. 
1. A tailor liad a series of dealings ■with a marquis extending 
over several years. He delivered yearly accounts in which interest 
was charged on amounts which had been due for three years and 



(1) See per Jessel, M.R., in Wallis v. Smith (1882), 21 Ch. D. 
243, 257 ; and^er Bovill, C.J.,in British Columbia Saw Mills Co. i: 
Nettleship (1868), L. R. 3 C. P. 499, 506. 

(2) See the question fully discussed in L. C. & D. Rlv. Co. r. 
S. E. Rly. Co., [1892] 1 Ch. 120, and [1893] A. C. 429. 
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longer. The marquis never objeoted to the charge, and from time 
to time made payments on account generally. From this course of 
dealing the Court held that an agreement on the part of the 
marquis to pay interest ought to be inferred, and that the tailor 
was entitled to interest in accordance therewith. (1) 

2. By an arf angement made between two railway companies the 
balances of payments made on account of joint traffic were to be 
made in each year. There being no " sum certain " payable " at a 
certain time," and no demand of interest in writing, interest was 
not payable on balances which remained unpaid. (2) 

3. A mortgagor by deed covenanted to pay the principal sum at 
the end of twelve months with interest in the meantime at ten per 
cent. There was no covenant as to paying interest in the event 
of the principal sum remaining unpaid after the expiration of 
the twelve months. The principal sum remained unpaid. The 
mortgagee was awarded interest as damages under the statute at 
the rate of five per cent. Jessel, M.E., pointed out that the interest 
was payable as damages and not by the terms of the agreement, 
and " no jury would give more than five per cent, in such a case as 
this, and sitting as a jury we ought not to give more." (3) 

Art. CXLV. — Appropriation of Payments hy 
Payer. 

1. When money is paid it must be applied 
according to the express will (if any) of the payer. 

2. When a debtor who is indebted in several 
sums to the same creditor pays money to the 
creditor he may either (a) appropriate the payment 
to a particular debt or demand, or (h) pay it 
generally on account of his indebtedness. 

3. If the debtor desires to specifically appro- 
priate a payment to a particular debt or demand, 
he must do so at the time of the payment. He 
may do it by words, or by conduct which sufficiently 

(1) In re Marquis of Anglesey, [1901] 2 Ch. 548. 

(2) L. C. & D. Ely. Co. v. S. E. Rly. Co., [1893] A. C. 429. 

(3) Inre Roberts (1880), 14 Ch. D. 49, following Cook v. Fowler 
(1874), L. R. 7 H. L. 27. 
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indicates to the creditor his intention. The 
creditor is bound by the debtor's appropriation, 
and cannot treat the payment as having been 
made in respect of some other debt or demand. 

Illttsteations. 

1. PlaintifE supplied goods from time to time to a firm consist- 
ing of three partners, and the firm gave bills in payment on 
aooount generally. Some of these bills were dishonoured, and 
afterwards the firm was dissolved, one of the partners retiring. 
The remaining partners ordered more goods. They then paid the 
amount of the dishonoured bills, and the bills were delivered up, 
but they made no express appropriation. Held, that the fact that 
the dishonoured bills were given up showed that the last payment 
was appropriated to the payment due on those bills ; and in an 
action against the retired partner for the price of the goods in 
respect of which the biUs were given, he successfully pleaded 
payment. (1) 

2. A dispute having arisen as to whether a tenant had broken 
covenants in his lease, the tenant tendered to the landlord's agent 
a sum of money equal to liaK the year's rent, saying " that he 
tendered to him the half year's rent due at Michaelmas, and that 
he did so without any condition or reservation . that he 
tendered it unconditionally as rent due, and that as rent the agent 
must take it or leave it." The agent took the money, saying that 
he took it as " compensation for the occupation of the' premises 
merely, and not as rent due under an existing and unforfeited 
lease, and that he did not waive the lessor's right of re-entry, but 
expressly reserved it." Held, that the tenant having paid the money 
as o'ent, the lessor could not appropriate it to any other demand, 
and that by receiving the rent he had waived the forfeiture. (2) 

Art. CXLVI. — Appropriation of Payments hy 
Payee. 

If a debtor pays money to his creditor and does 
not at the time of payment specifically appropriate 
it, the creditor may appropriate the payment to 

(1) Newmarch v. Clay (1811), 14 East, 239. 

(2) Croft D. Lumley (1856), 5 E. & B. 648; (1857), 6 H. L. C. 
648. 
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any of the several debts or demands due from the 
debtor. 

He may make his appropriation at any time, and 
is not bound to declare it in express terms. (1) He 
may declare it by the form in which he brings an 
action, (2) or by a statement of account, or in any 
other way that makes clear his intention, (l) He 
may exercise his right of appropriation at any 
time, even by bringing an action, or when he 
submits his case to a jury at the trial of an 
action, (3) 

But having once made an appropriation by 
the form in which he brings his action, or 
by an express appropriation which he has com- 
municated to the debtor, he is bound by it and 
cannot afterwards make a different appropriation 
of the same payment. (4) 

Illustbations. 

1. A owes B £100, which is barred hy the Statute of Limita- 
tions, and £150 which is not barred. A pays B £15 on account 
generally. B sues for £250. A pleads (a) as to the £100 it is 
statute-barred, (6) as to the £150, part payment of £15. B says 
that as the £15 was paid generally on account, he appropriates it to 
the statute-barred debt. He has a right to do this, and to recover 
the £150 in full. (5) 

2. Plaintiff sues for £11 for spirits, and £23 for other goods 
supplied. Defendant had paid £17, and neither party had 



(1) Per Lord Macnaghten in The Mecca, [1897] A. C. 286, 
293. 

(2) Simson v. Ingham (1823), 2 B. & C. 65, 26 E. R. 273. 

(3) PhUpott V. Jones (1834), 2 A. c& E. 41. 

(4) Friend v. Young, [1897] 1 Ch. 421. 

(5) Mills V. Fowkes (1839), 5 Bing. N. C. 455, 50 E. E. 750 
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expressly appropriated that payment to either debt. The plaintiff 
could not have recovered the debt of £11, by reason of the Tippling 
Act. (1) But the jury found the plaintiff had appropriated £11 of 
the payment to that debt, so the plaintiff recovered the £17 stiU 
due on the debt of £23. (2) 

3. E supplied goods to F & Co. One of the partners of F & 
Co. died, and the surviving partner carried on the business. At 
the time of the death there was money owing by the firm to E, 
and further moneys became due afterwards from the surviving 
partner. The surviving partner paid £100 on account. E 

/gave credit for this sum in arriving at a balance which he 
sought to prove against the deceased partner. By carrying in 
his proof in this form he appropriated the payment to the debts 
due from the deceased partner, and could not afterwards treat it as 
having been paid in respect of debts accrued due from the firm 
after his death, for which he was not liable. (3) 

4. A owes B £50 for goods sold, and £100 for another parcel of 
goods sold. A pays £30 on account generally. B brings an action 
and claims £50 in respect of the first parcel of goods, and £70 as 
balance due in respect of the second parcel after giving credit for 
the £30. This would be an appropriation by B of the £30 to the 
second debt. 



Art. CXLVII. — Rule in Claytons Case. 

When a current account is kept between 
parties, as in the case of accounts between bankers 
and their customers (where moneys are paid in and 
drawn out from time to time on a single running 
account), if there is no expressed intention to the 
contrary and no special circumstance from which 
such an intention can be implied, the accounts 
rendered are evidence that the payments in on one 
side are appropriated to the payments out on the 

(1) 24 Geo. II. c. 40, s. 12, repealed in part by 25 & 26 Vict, 
c. 38. See Art. LXXXIV. 

(2) Philpott V. Jones (1834), 2 A. & E. 41, 41 R. R. 371. 

(3) Friend v. Young, [1897] 2 Ch. 421, 437. 
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other side in the order in which they take place ; 
i.e. that the first item on the debit side is dis- 
charged or reduced by the first item on the credit 
side. (1) 

Note. — The rule in Clayton's case is often mis- 
understood. It must be noted that it only applies to 
current accounts like those between banker and cus- 
tomer "where all the sums paid in form one blended 
fund which has no longer any distinct existence." It 
does not apply to cases of distinct insulated debts 
between which a plain line of separation can be drawn. 
In the case of accounts between bankers and their 
customers there is not in fact, save in exceptional cir- 
cumstances, any appropriation by either party. A 
person pays into his account cheques as he receives 
them, and he draws on his bankers for payments he 
desires to make ; and when paying in he does not appro- 
priate the payments in to any particular sum he has 
drawn out, or is about to draw out, from the bank. It is 
to such cases only that the rule applies. 

Moreover, the cases do not lay it down as a rule of 
law that the earlier payments must be appropriated to 
the earlier debts. The customer may appropriate pay- 
ments when he makes them, and if he does not, the 
banker may exercise his right of appropriation. But 
when neither party has expressly appropriated payments, 
and there is no arrangement between the parties as to 
how payments shall be appropriated, the rendering of 
accounts showing debits and credits is evidence from 
which (in the absence of evidence to the contrary) it 

(1) Clayton's case (1816), 1 Mer. 572, 15 K. R. 161, as explained 
by Lord Maonaghten in The Mecca, [1897] A. C. 286, and per 
Blackburn, J., in City Discount Co. v. McLean (1874), L. E. 9 
C. P. 692, 701. 
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will be presumed that the first payments are appropriated 
to the earlier debit items. So in an ordinary case of 
banker and customer, if there is no eyidence of any 
special arrangement or course of dealing, the customer's 
pass-book, which is made out and delivered to him by the 
banker, is evidence of an appropriation by the banker in 
accordance with the above rule, viz. that each payment 
in as it is made is appropriated by the banker so as to 
discharge or reduce the iirst undischarged items on the 
debit side of the account. 



Illtjsieations. 

1. Clayton had a current account with a firm of bankers. One 
of the firm" died. Some time afterwards the bank failed. The 
customer's account was kept from first to last as an unbroken 
account. At the date of the death of the deceased partner the 
customer had a large balance to his credit. Afterwards he drew 
out sums which in the aggregate exceeded that balance. On the 
other hand moneys were paid in from time to time to his credit, 
and at the date of the failure the balance in his favour was rather 
larger than it was at the date of the death. He claimed to 
attribute his drawings after the death to subseo[uent payings in. 
If he could have done this, the estate of the deceased partner would 
have been liable for the balance due at his death. But it was held 
that the first drawings after the death were paid out of the balance 
due at the death, so that in fact the customer had been paid the 
whole of that balance, and the estate of the deceased partner was 
wholly discharged. (1) 

2. A customer of a bank, whose account is overdrawn, remits a 
sum of money to the bank expressly stating that the bank is to 
hold the money to meet a bill accepted by the customer payable at 
the bank and about to become due. There being an express 
appropriation by the payer, the rule in Clayton's case has no 
application. 



(1) Clayton's case (1816), 1 Mer. 572, as stated by Lord Mao- 
uaghten in The Mecca, [1897] A. C. at p. 294. 
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Art. GXLVIll.-~-Approj)riation by Laiv . 

Where there are two debts, one of which arises 
on an illegal, and one on a lawful contract, and a 
payment is made which is not appropriated by 
either party at the time of payment, the law will 
appropriate the payment to the lawful demand. (1) 

Illustkation. 
A sued B for two sums of money, one due on a sale of hops and 
one for interest payable under a usurious contract, which at that 
time was an illegal contract. B had paid money on account and 
neither party had specifically appropriated the payments to either 
demand, "Held, that the payment must be appropriated by law to 
the sale of hops and that that demand must be taken to have been 
paid in priority to the other. (1) 

(1) Wright V. Laing (1824), 3 B. & C. 165, 27 E. E. .313. 



OHAPTEE XV. 

Beeach of Contract and Remedies. 

Sect. I.-ACTIONS FOE BEEACH OF 
CONTEACT. 

Art. CXLIX. — Breach of Contract. 

There .is a breach of contract if the promisor 
either : 

(a) does not perform the contract in accordance 
with its terms, or 

(&) before the time for performance puts it out 
of his own power to perform. ( 1 ) 

If, before the time for performance, the promisor 
refuses to perform, or shows that he does not intend 
to perform, the contract, the promisee may elect to 
treat this as a breach. (2) 

Note. — As to the right to rescind and treat a refusal 
as a breach, see Art. CXX., ante. 

Illustrations. 

1. A promised to marry B within a reasonaUe time after 
request by her. He then married some one else, and so incapaci- 
tated himself from marrying B. B had an immediate cause of 

(1) Short V. Stone (1846), 8 Q. B. 358. 

(2) Frost v. Knight (1872), L. E. 7 Ex. Ill ; Hoohster v. De 
la Tour (1853), 2 E. & B. 678, supra, p. 225. 
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action against A without going through the form of requesting A 
to marry her. (1) 

2. Tobacco manufacturers contracted with the plaintiff, a retail 
tradex', that in consideration of his dealing with them on certain 
terms they would for the next four years distribute in certain pro- 
portions among their customers (of whom the plaintiff was one) 
part of the profits and a sum of £200,000 a year. Soon after this 
the manfacturers sold their business, and went into voluntary 
liquidation, and so were unable to earn any profits and make a 
distribution of bonuses. The plaintiff was held entitled to damages 
for the breach of contract by reason of the tobacco merchants 
having put it out of their own power to carry on business and per- 
form their contract. (2) 



Sect. II.— DAMAGES. 
Art. CL. — Actions for Damages. 

Whenever either party to a contract has com- 
mitted a breach of an express or implied contract 
(otherwise than by the non-payment of money), the 
other party has pHmd facie a good cause of action 
for damages. If he prove that he has suffered 
substantial damage he is entitled to recover sub- 
stantial damages. If he can prove no substantial 
damage, he is entitled to a judgment for nominal 
damages. (3) 

^fote. — A breach of contract is in itself, quite apart 
from damage, an actionable wrong. And if the plaintiff 
proves a contract between himself and the defendant, 
whether express or implied, (3) and a breach of that con- 
tract by the defendant, the plaintiff is entitled as of 
right to a verdict and judgment. It may be that the 
breach of contract has resulted in no loss, or even in 

(1) Short V. Stone (1846), 8 Q. B. 358, 70 R. R. 514. 

(2) Ogden's, Ltd. v. Nelson. [1906] A. C. 109. 

(3) Marzetti v. Williams (1830), 1 B, & Ad, 425, 
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gain, to the plaintiff; nevertheless, he is entitled to 
jadgment, because there has been an infringement of 
his right. 

" Nominal damages " means " a sum of money that 
may be spoken of, but has no existence in point of 
quantity." (1) 

In actions for breach of contract a verdict for nominal 
damages is generally a verdict for one shilling. 

If the plaintiff can prove that by reason of the breach 
of contract he has suffered actual loss, h,e is entitled to 
substantial damages. 

Illusthations. 

1. Bankers, having suifieient funds of a customer, refused to pay 
a cheque drawn by the customer. The customer brought an action, 
but failed to prove that he had suffered any damage. The bankers 
having broken their implied contract with the customer to pay his 
cheq[ues when they had funds to meet them, the customer was 
entitled to a verdict and judgment for nominal damages. (2) 

2. Defendant contracted with plaintiff to sell him 500 tons of 
iron, to be delivered by instalments. The defendant having failed 
to deliver some of the instalments, the plaintiff brought an action 
for damages. The price of iron had not changed, and the plaintiff 
might therefore have bought iron elsewhere at the same price at 
which the defendant had agreed to sell. The plaintiff accordingly 
had suffered no damage. The Court ordered a verdict to be entered 
for the plaintiff, with one shilling damages. {3) 



Art. CLI. — Liquidated Damages and 
Penalties. 

The parties to a contract may agree that a par- 
ticular sum shall be payable for a breach of the 
contract. The sum so fixed may be either : 

(1) Per Maule, J., in Beaumont v. Greathead (1846), 2 C. B. 
494, 499. 

(2) Marzetti v. Williams (1830), 1 B. & Ad. 425, 35 R. K. 329, 

(3) Valpy V. Oakley (1851), 16 Q. B. 941, 83 B. R. 786. 
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(a) in the nature of liquidated damages, i.e. a 
sum payable as damages, the amount of which, in- 
stead of being left to the determination of a jury, 
is previously determined by the agreement of the 
parties ; or 

(b) in the nature of a penalty for breach of the 
agreement. 

If the agreed sum is in the nature of liquidated 
damages, the jury cannot, in an action for breach of 
the contract, give more or less than the agreed sum. 

If the agreed sum is in the nature of a penalty, 
a plaintiff suing for breach of the contract will be 
entitled to such damages as he can prove, whether 
more or less than the penalty, as if there had been 
no such agreement as to the amount. 

Note.— By the stalute 8 & 9 Will. III. c. 11, s. 8, 
when an action is brought to recover a penal sum for non- 
performance of any covenant or agreement contained in 
any deed or writing, the jury are required to assess 
damages for the breach, instead of awarding the amount 
of the penal sum sued for. This is the foundation of the 
rule above stated. 

"Whether an agreed sum is in the nature of a penalty 
or of liquidated damages does not depend on the terms 
used in the contract. A sum described as a penalty may 
be really liquidated damages, (1) and recoverable as such ; 
and conversely, although the parties may agree that a fixed 
sum is to be recoverable " as liquidated and ascertained 
damages, and not as a penalty or penal sum or in the 
nature thereof," nevertheless, if the sum in question is 

(1) Sainter v. Ferguson (1849), 7 C. B. 71ti. 
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really in the nature of a penalty, it will be treated as 
such, and will be irrecoverable. (1) 

Whether in any particular contract a sum of money 
agreed to be paid upon breach of the contract is really 
in the nature of a penalty or of liquidated damages must 
be determined by the Court upon the construction of the 
contract as a whole. If it appears that at the time when 
the contract was made the amount of the damages likely 
to follow from a breach was uncertain, and the parties, 
to avoid uncertainty and save the expense of proving 
damages at the trial, agreed them at a particular amount, 
that sum will, unless it is so obviously out of all propor- 
tion to the probable damage that it could only have been 
intended as a penalty, (2) be, in the event of a breach, 
recoverable as liquidated damages. So in building con- 
tracts it is usual to provide that if the building is not 
completed by a certain date the builder shall pay so 
much a day as liquidated damages for the delay. And 
the demurrage payable under a charterparty for delay 
in loading or unloading is properly liquidated damages, 
and recoverable as such. 

But if it appears that the sum agreed on does not 
really represent the damage which the breach is likely 
to cause, but is intended to punish the defendant for 
not performing his contract, the sum agreed will not be 
recoverable, and the plaintiff will be left to prove his 
damages. 

Certain rules of construction have been laid down, 
by which the question may be determined, but it is 
beyond the scope of this work to discuss those rules. (3) 

(1) Kemble v. Farren (1829), 6 Bing. 141, 31 R. R. 366 ; Green 
V. Price (1845 1, 13 M. & W. 701, 16 M. &. W. 346. 

(2) See Clydebank Engineering' Co. v. Bon Jose Ramos 
y Zomerdo y Castaneda, [1905] A. C. at pp. 10, 16. 

(3) See Mayne on Damages,Chapter III ; WiUson v. Love, [1896] 
1 Q. B. 626 ; Pye v. British Automobile Syndicate, [1906] 1 K. B. 
425, and authorities thei-e cited. 



UNLIQUIDATED DAMAGES 279 

The following illustrations will sufficiently indicate the 
distinction : — 

Illusieaiions. 

1. An actor was engaged to act as principal comedian at 
Covent Garden for four seasons, and in all things to conform to the 
regulations of the theatre, and the manager agreed to pay him 
£3 6s. 8d. a day. And it was agreed that on a breach by either 
party, that party should pay to the other £1000 as liquidated 
da/mages. The actor having refused to act, the manager brought 
an action, claiming £1000. The jury assessed the damages at 
£750, and the Court gave judgment for that amount, holding the 
£1000 was a penalty. According to the terms of the agreement, if 
the manager had failed to make one payment of £3 6s. M., the 
plaiutifE would have become entitled to £1000, and the payment of 
so large a sum in default of payment of a small sum must be penal 
in its nature. (1) 

2. Galsworthy and Strutt were in partnership as solicitors. 
By deed of dissolution of partnership Strutt agreed that for seven 
years he would not carry on business as a soKcitor within fifty miles 
of Ely Place, the place of business of the late firm, and would not 
solicit the clients of the late firm ; and for any breach he agreed to 
pay to Galsworthy £1000 as liquidated damages. In an action for 
a breach of the contract by carrying on business within fifty miles 
of Ely Place, this sum was held to be liquidated damages and not a 
penalty. The damage that would f oUow from a breach would be 
difiicult to ascertain, arid it was competent to the parties to stipulate 
for a fixed sum as damages. (2) 



Art. CLII. — Unliquidated Damages. 

When the damages have not been previously 
agreed by the parties as liquidated damages, the jury 
(or, if there be no jury, the judge) ought to award 
the plaintiff such damages as will be fair compensa- 
tion for the loss he has actually sustained by reason 
of the breach of contract. But a plaintiff is not 
necessarily entitled to be compensated for all the 

(1) Kemble v. Farren (1829), 6 Bing. 141, 31 E. E. 366. 

(2) Galsworthy v. Strutt (1848), 1 Ex. 659, 74 E. E. 812. 
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loss he can trace to the breach of the contract. He 
is only entitled to such damages as come within one 
or other of the following descriptions, as laid down 
in the leading case of Hadley v. Baxendale ; (1) 

{a) such damages as may fairly and reasonably 
be considered as arising naturally, i.e. according to 
the usual course of things, from the breach of 
contract itself ; 

(h) such damages as may reasonably be supposed 
to have been in the contemplation of both parties at 
the time they made the contract as the probable 
result of the breach. 

Loss Actually Sustained. — Loss sustained means 
(except in actions for breach of promise of marriage) loss 
of a pecuniary kind, loss of property or the means of 
making property, and does not include damages for the 
disappointment of mind or vexation caused by a breach 
of contract. (2) It may, however, in some cases include 
compensation for physical discomfort or inconvenience (3) 
or loss of time. (4) 

A plaintiff may be said to have actually sustained 
loss, even though he is not at the time of the trial out of 
pocket, if he can show a reasonably certain prospect of 
loss from the breach of contract, as if it has rendered 
him, or will render him, liable to others, or has diminished 
the value of his property or his ability to carry on busi- 
ness. For instance, if in consequence of A's failure to 
deliver goods to me, I have been unable to perform my 
contract with C, and have thereby become liable to pay 

(1) (1854), 9 Ex. 341. 

(2) Per PoUook, C.B., in Hamlin v. G.N. Rly. (1856), 1 H. & N. 
■108. 

(3) Hobbs V. L. & S.W. Rly. (1876), L. E. 10 Q. B. 111. 

(4) Seo Hamlin c. G.N. Rly. supra. 
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damages to C, even though I have not actually paid C, 
my liability to C may be treated as loss which I have 
sustained, and (provided it falls within the rule in Hadley 
V. Baxendale) I may recover damages in respect of that 
liability. (1) 

So, too, if by reason of a breach of contract to carry 
goods and deliver within a reasonable time they deterio- 
rate, I have thereby lost a part of the value of the 
goods. (2) 

So in actions for breach of promise of marriage, the 
proper measure of damages is not merely the expenses 
which the plaintiff may have incurred in preparing for 
the wedding, but the loss of the prospective home and 
the golaceT and support she would have derived from a 
husband. (3) But it must be noted that in these actions 
damages are assessed in a more generous mode than in 
other contracts, and it is proper to give damages on 
account of the chagrin and disappointment of the 
plaintiff. 

Remoteness. — Damages which do not fall within the 
rule in Hadley v. Baxendale are said to be " too remote." 

It will be seen that in order to be not too remote, 
damages must be either (1) such as arise naturally from 
the breach of contract, or (2) such as were, or might 
reasonably be supposed to have been, in the contempla- 
tion of the parties at the time of entering into the 
contract. Each of these requires careful consideration. 

(1) Arising Naturally. — It is impossible to lay down 
any rules by which it may be determined with precision 
what damages arise naturally from a breach of contract. 
The rule, however, has been thus expressed by Cockburn, 

(1) See HodsoU v. StaUebrass (1840), 11 A. & E. 301, 52 R. R. 
350. 

(2) Glynu v. Margetson, [1893] A. C. 351. 

(3) Beriy v. De Costa (1866), L. R. 1. C. P. 331. 
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C J. : " You must have something immediately flowing 
out of the breach of contract complained of; something 
immediately connected with it through a series of causes 
intervening between the immediate consequence of the 
breach of contract and the damage or injury complained 
of."(l) 

So, if a servant is dismissed, the immediate conse- 
quence is his loss of wages ; the remote consequences 
might be infinite ; he might whilst looking for another 
place catch cold, or be run over by an omnibus. If a 
shopkeeper fails to deliver goods, the immediate damage 
is the loss of the goods till the purchaser can get others. 
If the goods are wanted in some special circumstances, 
endless loss might result. If they are medicines wanted 
for a sick person, death might result. If a railway train 
is a few minutes late, a passenger may fail to keep an 
important business engagement, and may thereby lose a 
fortune ; or he may meet with an accident in the street, 
which would not have befallen him if he had arrived at 
his destination punctually. 

But these are not the results that follow in the ordi- 
nary course of things ; they follow only in special 
circumstances, and damages cannot be given in respect 
of such loss. 

Damage Caused or Inflicted by Plaintiff's own Act. — 
When the immediate cause of loss is, not the breach of 
contract, but the conduct of the plaintiff himself, the 
damage is too remote. A person who suffers from a 
breach of contract is bound to do all that a reasonable 
and prudent man would do in the circumstances to miti- 
gate the loss. He must not sit down and make no effort 
to repair it. If he behaves in that way, he cannot hold 
the defendant responsible for more than the loss which he 
would have suffered if he had done his best to mitigate it. 

(1) Per Cookbm-n, C.J., in Hobbs «. L. & S.W. Rly. (1875), 
L. K. 10 Q. B. Ill, at p. 117. 
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If, in endeavouring to mitigate the loss, he properly 
incurs expense, he may claim the expenses he has in- 
curred as part of his damages ; but, on the other hand, 
in incurring expense he must act reasonably and 
prudently, and he cannot charge the defendant with any 
unreasonable expenses which he may choose to incur. (1) 

If A fails to deliver goods to B, and the like goods 
can be bought elsewhere at a reasonable price, B should 
buy elsewhere and charge A the difference of price. He 
must not increase his loss by letting his business go to 
ruin and incurring liabilities to others, if he can avoid 
all this by buying similar goods at a reasonable price 
to take the place of those which A has failed to 
deliver. 

On the other hand, if the loss which he would sustain 
by not having the goods is small, and the price he would 
have to pay for goods in place of those not delivered is 
much higher than the contract price, it may be more 
prudent and reasonable to do without the goods ; and in 
that case he would not be able- to charge A with the 
difference of cost, but would be entitled only to the loss 
which he has incurred by not having them. 

So also if a servant is wrongfully dismissed before the 
expiration of his term of service, he is not entitled to do 
nothing ,for the unexpired term and charge his late 
master with wages for the whole term. He must make 
reasonable efforts to procure another place. If he can 
get another equally good place at once, he will have 
lost nothing, and will only be entitled to nominal 
damages. (2) If he can get another place, but not imme- 
diately, he will be entitled to a sum equivalent to the 
wages he would have earned until such time as he may 

(1) Le Blanche v. L. & N.W. Ely. (1876), 1 C. P. D. 286 at 
p. 313. 

(2) Brace v. Calder, [1895] 2 Q. B. 253. 
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reasonably be supposed, by using reasonable efforts, to 
have been able to get another place (1) 

Plaintiff may Claim Expenses of Performing the Con- 
tract. — On the same principle it is laid down that if one 
party does not perform his contract, the other may do so 
for him as reasonably near as may be, and charge him for 
the reasonable expense incurred in doing so. (2) This is 
only another way of mitigating the loss. The injured 
party, instead of submissively suffering, pays a reasonable 
sum to be put into the position in which the other party 
had contracted to put him. 

It is on this principle that, if a person who has agreed 
to supply goods fails to do so, the other party may buy 
the like goods elsewhere, if he can do so at a reasonable 
price, and charge the party who has broken the contract 
with the difference in price as the damage he has 
suffered. 

So also if a railway company, having contracted with 
a passenger to take him to a particular station, fails to 
do so, the passenger is entitled to damages for the incon- 
venience of having to walk, (3) and any reasonable expense 
he has been put to, as by staying at an inn ; (4) and he 
may get some other conveyance, and charge the railway 
company with the expenses, if in the circumstance it is 
a reasonable thing to do. (5) He is not ordinarily entitled 
to take a special passenger train to save himself the 
tedium of waiting and charge the company with the 
expenses. To take a special train is not a reasonable 
way of performing the contract as reasonably near thereto 
as may be. 

(1) Per Parke, B., in Elderton v. Emmens (1848), 6 C. B. 160, 
187. 

(2) Le Blanche v. L. & N.W. Rly. Co. (1876), 1 0. P. D. 286. 

(3) Hobbs ('. L. &, S.W. Rly. (1876), L. R. 10 Q. B. 111. 

(4) See Hamlin v. G.N. Rly. Co. (1856), 1 H. & N. 408. 

(5) Lo Blanclie c. L, & N.W. Rly. (1876), 1 C. P. D. 286. 
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In such a case as the last, the test of " reasonable- 
ness" is to consider whether according to the ordinary 
habits of society a person delayed on his journey, under 
circumstances for which the defendants are not respon- 
sible, would have incurred the expenditure on his own 
account. (1) Most people who are seriously delayed by 
an unpunctual train would at their own expense take 
another conveyance at a reasonable cost, but few people 
would in such circumstances take special trains. 

(2) "Contemplation of the Parties." — Where there are 
no special circumstances known to both parties at the time 
of making the contract, the damages which may reason- 
ably be supposed to have been in the contemplation of 
the parties are probably only those which would arise 
naturally from the breach. It has been pointed out that, 
in fact, parties do not, when making a contract, contem- 
plate a breach at all, but performance. (2) It would 
therefore, perhaps, be more accurate to say " the damages 
which might reasonably be supposed to have been con- 
templated by the parties if, at the time of making the 
contract, they had considered the probable consequences 
of its not being performed," and it is difficult to see what 
damages would have been contemplated as probable con- 
sequences except those which would arise naturally from 
the breach; but it is very different when the special 
circumstances in which a contract is made are known to 
the parties. 

Art. CLIII. — Special Circumstaiices 
of Contract. 

The damages which are likely to arise from 
a breach of contract must depend, in part, on the 
special circumstances in which it is made. A breach 

(1) Le Blanche v. L. & N.W. Rly. (1876), 1 C. P. D. 286. 
, (2) Per Cotton, L.J., in MoMahon v. Field (1881), 7 Q. B. D. 691. 
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of the contract by one party may, for instance, pre- 
vent the other party from fulfilling engagements 
with third parties. Those special circumstances 
may, or may not, be within the knowledge of both 
parties at the time of making the contract. 

The damages which result from a breach of a 
contract made in special circumstances, and which 
would not result from the like breach but for the 
special circumstances, are recoverable only if they 
may be reasonably supposed to have been in the 
contemplation of both parties at the time they made 
the contract, as the probable result of the breach. 

When the special circumstances in which a con- 
tract is made were known to both parties at the time 
of making the contract, the damages which would 
ordinarily flow from a breach in those special cir- 
cumstances are damages which may reasonably be 
supposed to have been in the contemplation of the 
parties. 

When the special circumstances were, at the time 
of making the contract, unknown to . the party who 
has broken the contract, he cannot be reasonably 
supposed to have had in his contemplation damages 
which would not ordinarily result from a breach of 
the contract unless it had been made in those 
special circumstances. ( 1 ) 

Note. — A contract may be made in such special cir- 
cumstances that some loss must inevitably flow from a 
breach, which lo'ss would not flow from it apart from those 
special circumstances. For instance, suppose a manufac- 
turer orders a piece of machinery to complete a machine 

(1) Rule in Hadley v. Baxenclale (1854), 9 Ex. 341. 
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which is necessary for hinj in orde? to execute a specially 
remunerative order for goods. If the piece of machinery 
does not arrive, the manufacturer cannot carry out his 
order, and, if the order has to be completed by a par- 
ticular date, the late arrival of the piece of machinery 
may make it impossible for him to carry out his order, 
and he may suffer enormous loss. But though this is 
the natural result of the non-arrival of the piece of 
machinery in the special circumstances, it is not the 
natural result in ordinary circumstances. The natural 
result in ordinary circumstances might be that the 
manufacturer would lose the use of his machine for a 
time, and would lose the average earnings of the machine 
during that time, but not more. If the special circum- 
stances are known only to the manufacturer, and not to 
the supplier of the piece of machinery, it would be 
unreasonable to hold the latter responsible for the loss 
of the specially remunerative order of which he knew 
nothing. He can in such circumstances only be held 
liable for such loss as would naturally flow from the 
manufacturer being deprived of the use of his machine 
for a time, say, the average profits of such a machine 
during the time that he is prevented from using it. 

Special Circumstances hnoivn to both Parties. — Suppose 
I am negotiating with A for the sale and delivery to 
me of goods on a particular day, and at , the time of 
making the contract I inform A that the delivery of 
the goods on that day is important, because if I fail to 
get them I shall be unable to fulfil a contract with B, 
and shall be put to great loss. It is open to A to 
decline to supply the goods ; or he may stipulate for a 
higher price because of the risk he runs of having to 
pay heavy damages if he fails to perform his contract. 
But if, knowing the risk, he agrees to deliver the goods 
on the named day, there is no hardship in holding him 
liable for all those consequences of failure of which he 
had warning. This is the principle of the second V^kX^ 
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of the rule in Hadley v. Baxendale. Here the "special 
circumstance " known to both parties is my contract with 
B. If A breaks his contract, he is liable for the con- 
sequences which he knew would result from his breach, 
viz. my inability to perform my contract with B. Bat 
still he is only liable for the loss which would ordinarily 
flow from a breach in those special circumstances. He 
is not necessarily liable for all the consequences. The 
ordinary result of his breach in the special circumstances 
would be that I should become liable to B for my breach 
of contract with him. It is possible that I may suffer 
other loss. C and D may come to regard me as an 
untrustworthy tradesman, and may discontinue their 
dealings with me; but this is a result which A would 
not have contemplated as a probable result of his failure 
to deliver the goods, and I cannot recover damages for 
that loss. If, however, I had told A that the probable 
result of his breach of contract would be that C and D 
would give up doing business with me, or if, from the 
circumstances known to A, it is reasonable to suppose 
that at the time of making the contract he must have 
contemplated that as a probable result of his breach, 
damages for the loss of C and D as customers are 
recoverable. 

Art. CLIV. — Province of Judge and Jury. 

It is for the judge to determine, as a question 
of law, whether the damages said to result from the 
breach of contract, either {a) arise naturally there- 
from, or (b) may be reasonably supposed to have 
been in the contemplation of both parties at the 
time of making the contract, or, (c) in the case of a 
contract made in special circumstances, known to 
both parties, are damages which would ordinarily 
flow from a breach in those special circumstances. 
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It is for the jury to find whether the damages 
did, in fact, result from the breach, and to assess 
the amount. It is also for the jury to say whether 
the special circumstances (if any) were, in fact, 
known to both parties. 

Note. — This seems to be the result of the authorities. 
To put it shortly, questions of remoteness of damage 
are for the Court ; the amount of the damages is for the 
jury. 

Illustkations. 

1. The plaintifis were owners of a flour mill. They sent a 
broken iron shaft to the office of the defendants, who were common 
carriers, to be conveyed by them. The defendants' clerk, who 
attended at the office, was told that the article to be carried was the 
broken shaft of a mill, and that the plaintifEs were the millers of 
the mill. He was also told that the shaft must be delivered 
immediately. The broken shaft was being sent to makers as a 
pattern by which to make a new shaft, but the defendants' clerk 
was not told this. Nor was he told that the mill would be stopped 
tiU the new shaft arrived. There was unreasonable delay in deKver- 
ing the old shaft, in consequence of which there was delay in 
getting the new shaft made, and the plaintifis' mill was stopped, 
and they lost their profits. 

It was held that the plaintiffs could not recover damages in 
respect of the loss of profits of the mill. 

" The only circumstances communicated by the plaintiffs to the 
defendants at the time the contract was made were that the article 
carried was the broken shaft of a miU, and that the plaintiffs were 
the millers of that miU. But how do these circumstances show 
reasonably that the profits of the mill must be stopped by an 
unreasonable delay in the delivery of the broken shaft by the 
carrier to the third person. Suppose the plaintiffs had another 
shaft in their possession, put up or putting up at the time, and that 
they only wished to send back the broken shaft to the engineer who 
made it ; it is clear that this would be qtiite consistent with the 
above circumstances; and yet the unreasonable delay in the 
delivery would have no effect upon the intermediate profits of 
the miU. Again, suppose that at the time of the delivery to the 
carrier the machinery of the mill had been in other respects defec- 
tive, then, also, the same results would follow. 

"It is obvious that, in the great multitude of cases of millers 

0. U 
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sending ofE broken shafts to tMrd persons by carrier under ordinary 
oirotunstanoes, such oonseciuenoes would not, in all probability, 
have occurred; and these special circumstances were here ncTsr 
communicated by the plaintiffs to the defendants. It follows, 
therefore, that the loss of profits here cannot reasonably be con- 
sidered such a conseo[uence of the breach of contract as would have 
been fairly and reasonably contemplated by both parties when they 
made the contract. The judge, therefore, ought to have told the 
jury that, upon the facts then before them, they ought not to take 
the loss of profits into consideration at all in estimating the 
damages." (1) 

2. The plaintiff took tickets for himself and his wife and 
children on the defendants' railway by the midnight train from 
"Wimbledon to Hampton Court. The train went to Esher instead 
of Hampton Court. The plaintiff was unable to get a conveyance 
to Hampton Court or accommodation at an inn. The party there- 
fore walked home, a distance of four or five miles. It was a wet 
night, and the party did not get home tiU the small hours of the 
morning. In consequence of the exposure the plaintiff's wife 
caught cold, and the husband was put to expense for medical 
attendance, etc. The plaintiff claimed damages for the breach of 
contract to carry the party to Hampton Court, and the jury 
awarded the plaintiff £8 for the inconveniences suffered by having 
to walk home. It was held that this was recoverable as being the 
natural result of the breach of contract, and one which the parties 
would have contemplated as such. The jury also awarded the 
plaintiff £28 for the consequences of his wife's illness. The Court 
held that this damage was too remote, and could not be recovered. 
It was not the natural result of the breach of contract, nor was it 
contemplated by the parties as a probable result of the breach. (2) 

3. An innkeeper contracted with a horse-dealer to provide him 
with stabling for some horses during a fair. The horses arrived 
from a railway journey and were put into the stable. Shortly 
afterwards the innkeeper's servants turned the horses out into a 
yard, in breach of the contract. They were heated after a journey, 
their clothing had been taken off, and they caught cold. The jury 
found that their catching cold was the result of this treatment, and 
the Court held it was a natural result. (3) 

This case is not easily distingiiishable from Hobbs v. L. & S.W. 

(1) Hadley v. Baxendale (1854), 9 Ex. 341 ; and see British 
Columbia Saw Mill Co. v. Nettleship (1868), L. R. 3 C. P. 499. 

(2) Hobbs V. L. & S.W. Ely. Co. (1875), L. R. 10 Q. B. 111. 
-(3) McMahon v. Field (1881), 7 Q. B. D. .591. 
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Ely. Co., but Brett, L. J., thus distinguished them : " People do 
get out of a train and walk home at night without catching cold, 
and it is not nearly so inevitable a consequence that a person getting 
out of a train under such circumstances as in Hobbs v. L. & 
S.W. Ely. Co. should catch a cold, as that horses turned out as 
these were should sufEer." (1) 

4. The plaintiffs entrusted the defendant with a telegraphic 
message in cipher for transmission to America. The message was 
not intelligible to the defendant. The defendant omitted to send 
the message, in consequence of which the plaintiffs lost a large sum 
of money which they would have made if the message had been 
delivered. The defendant had no knowledge of the contents or 
purpose of the telegram, so could not have contemplated any 
damage as likely to result from their not sending it. So the 
plaintiffs were only entitled to nominal damages. (2) 

5. A manufacturer was in the habit of attending at agricultural 
shows to exhibit samples of his goods, and made profit by so doing. 
He delivered some samples to an agent of a railway company at 
one show ground to be carried to another show ground, where a 
similar show was to be held. The samples did not arrive till after 
the show was over, and the plaintiff lost his profits. In an action 
for breach of contract in not delivering in a reasonable time he 
recovered damages in respect of hi^ loss of profits, as the railway 
company (by their agent) must have known the object the plaintiff 
had in view, and the loss of his profits must have been contemplated 
as a natural and probable restdt of a breach of the contract in these 
circumstances. (3) 

6. The defendant contracted to sell to the plaintiffs coal of a 
partiotilar description, hnowing that they were buying it for the 
purpose of selling it as coal of the same description. The plaintiffs 
resold the coal as of that description. The coal was not of that 
description, but this could not have been discovered by inspection, 
and only became apparent on the use of the coal by the sub- 
purchasers. The sub-purchasers brought an action for breach of 
contract against the plaintiffs. The plaintiffs defended the action, 
and lost. The plaintiffs then brought an action against the 
defendant, claiming the damages and costs they had had to pay to 
the sub-purchaser. The defence in the first action being, in the 
circumstances, reasonable, the plaintiffs were entitled to recover 
the whole of their claim as damages which might reasonably have 

(1) 7 Q. B. D. 596. 

(2) Sanders v. Stuart (1876), 1 C. P. D. 326. 

(3) Simpson v. L. & N.W. Ely. (1876), 1 Q. B. D. 274. 
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been supposed to have been in the contemplation of the parties 
when they made the contract as the probable result of a breach 
of it. (1) 

7. Upon sale of a cow by the plaintiff to the defendant, a farmer, 
the defendant warranted the cow free from foot-and-mouth disease. 
In fact she was suffering from that disease. The defendant put 
the cow with his other cows, and some of them were infected with 
the disease and died. The defendant knew at the time of the sale 
that the plaintiff was a farmer, and that he would, or probably 
might, place the infected cow with other cows. In these circum- 
stances the plaintifi was entitled to recover damages for the loss of 
the cows, as the defendant must have known that the probable result 
would be that other cows would be infected and die of the disease. (2) 

8. A and B were partners in the business of Scotch whisky 
merchants. They engaged the plaintiff for the term of two years 
as manager of their London branch at a salary of £300 a year. 
Before the expiration of the two years A and B dissolved partner- 
ship. This operated as a wrongful dismissal of the plaintiff. A 
at once offered to keep on the plaintiff at the same salary, but he 
declined to serve. If he had accepted the offer he would have lost 
nothing by the wrongful dismissal. He was therefore only entitled 
to nominal damages. (3) 



Sect. III.— EQUITABLE EEMEDIES FOE 
BREACH OF CONTEACT. 

Art. CLV. — Specific Performance and 
Injunction. 

In proper cases tlie Courts will, instead of, or 
in addition to, awarding damages for breach of con- 
tract, give judgment either for specific performance 
of the contract or an injunction restraining future 
breaches of the contract. 

(1) Hammond & Co. v. Bussey (1887), 20 Q. B. D. 79. 

(2) Smith V. Green (1876), 1 C. P. D. 92. 

(3) Brace u. Calder, [1896] 2 Q. B. 253. 



Specific performance means the carrying out of 
an executory contract by each of the parties thereto 
precisely according to its terms. (1) 

An injunction is an order of the Court granted 
for the purpose of restraining the doing, con- 
tinuance, or repetition by the person enjoined, his 
servants or agents, of some wrongful act which 
constitutes an infringement of a legal or equitable 
right, (2) as for instance a breach of contract. 

N'ote. — Before 1856 the Courts of Commoii Law could 
only give damages for breach of contract. Courts of 
Equity could not award damages, but had power by a 
decree of specific performance to compel a party to 
perform a contract. 

In 1856 Courts of Common Law were empowered, in 
a limited class of cases, to order specific performance, (3) 
and in 1858 Courts of Equity were empowered to award 
damages. (4) 

But now, by sect. 24 of the Judicature Act, 1873, 
any Division of the High Court may give judgment 
either for damages or for specific performance, or both, 
and by sect. 67 of the County Courts Act, 1888, County 
Courts have the like power in respect of contracts within 
their jurisdiction. 

Specific performance will only be decreed in cases 
where the subject-matter of the contract is such that 
damages are an inadequate remedy, and the granting 
of such a decree is always discretionary. It is never 
granted to enforce a contract for personal services. 

(1) See Strahan and Kendrick : " Digest of Equity,'' p. 355. 

(2) lb. p. 392. 

(3) Mercantile Law Amendment Act, 19 & 20 Vict, c. 97. s. 2 ; 
repealed and re-enacted by sect. 52 of the Sale of Groods Act, 1893. 

(4) Lord Cairn's Act (21 & 22 Vict. c. 27). 
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The Courts of Equity also had formerly, and now 
all Divisions of the High Court have, (1) jurisdiction 
in proper cases to grant injunctions restraining breaches 
of contract. 

These subjects are treated of fully in books on 
Equity. The reader is referred especially to Messrs. 
Strahan and Kendrick's "Digest of Equity," Articles 
151-163 (Specific Performance), and Articles 164-178 
(Injunctions). 



Sect. IV.— AEBITRATION AND VALUATION. 
Art. GLYL— The Rule. 

The parties to a contract may by a term of the 
contract itself, or by subsequent agreement, agree to 
submit to arbitration any differences arising out of 
the contract. If such agreement is in writing, a 
judge may, on the application of the defendant, 
stay an action brought on the contract ; (2) but the 
agreement cannot be pleaded as a defence to the 
action. (3) 

If the parties to a contract agree that no right 
of action shall accrue till a third person has decided 
on any difference that may arise between them, the 
decision of such third person is a condition pre- 
cedent, and it is a good defence that he has not 
decided the differences. (4) 

Note. — An agreement by which it is attempted to 
oust the jurisdiction of the Courts, i.e. to preclude the 

(1) First by the Common Law Procedure Act, 1864, and now 
by the Judicature Acts. 

(2) Arbitration Act, 1889, s. 4. 

(3) Thompson v. Charnock (1799), 8 T. E. 139. 

(4) Scott V. Avery (1856), 5 H. L. C. 511. 
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parties from taking proceedings in the Courts, affords 
no defence to an action brought in breach of it. If A 
and B enter into a contract, and by a term of the con- 
tract agree that neither of them shall bring an action 
for a breach, nevertheless either of them may do so. 

But it is a common thing in certain kinds of agree- 
ments to provide that before an action is brought some 
preliminary question shall be determined by a third 
person — for example, in building agreements it is often 
provided that the amount of the work done and the 
sum to be paid shall be certified by the architect, and 
that the building owner shall only be liable to pay on 
such certificate. 

The distinction between the two kinds of agreements 
is thus stated by Bramwell, B. : 

" If two persons, whether in the same or in a different 
deed from that which creates the liability, agree to refer 
the matter upon which the liability arises to arbitra- 
tion, that agreement does not take away the right of 
action. But if the original agreement is not simply 
to pay a sum of money, but that a sum of money shall 
be paid if something else happens, and that something 
else is that a third person shall settle the amount, then 
no cause of action arises until the third person has 
assessed the sum. For to say the contrary would be to 
give the party a different measure or rate of compensa- 
tion from that for which he has bargained. This is 
plain common sense, and is what I understand the House 
of Lords to have decided in Scott v. Avery." (1) 

The common law rule still exists ; but the practical 
importance of the first part of the rule has been 
diminished by legislation. The Courts have been 
empowered to "stay," that is put a stop to, actions 

(1) Elliott V. Royal Exchange Assurance Co. (1867), L. E. 
2 Ex. 237, 245. 
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brought in breach of agreements to refer to arbitration 
If parties have agreed to submit their differences to 
arbitration, and one of them then brings an action to 
decide those differences, the other may apply to have 
the action stayed and the differences referred to arbi- 
tration in accordance with the agreement. 

The Arbitration Act, 1889, (1) contains elaborate 
provisions for the regulation of arbitrations, and by 
sect. 4 power is given to the Court to stay any action 
brought in violation of a submission to arbitration, i.e 
a written agreement to submit differences to arbitration. 

It must be remembered, however, that a submission 
does not oust the jurisdiction of the Court, and unless 
the conditions of sect. 4 are strictly complied with, the 
Court will not exercise its power of staying proceedings ; 
and if a party does not take the proper steps he cannot 
afterwadrs make use of an arbitration clause in a con- 
tract as a defence to an action on the contract. (2) 

A party desiring to have an action stayed must 
take out a summons before delivering any pleadings or 
taking any step in the proceedings other than entering 
an appearance. 

Illustrations. 

1. A lessee covenanted with his lessor that he would keep such 
a number only of rabbits and hares as would do no injury to the 
crops, and that in case he kept such a number as should injure the 
crops he would pay a fair and reasonable compensation ; in case of 
difference to be referred to two arbitrators and an umpire. The 
lessor brought an action for breach of the covenant, and claimed 
compensation. The defendant pleaded that no arbitrators had been 
appointed, and no award of compensation had been made. 

It was held that by the terms of the covenant the reference of 
the amount of compensation to arbitration was not a condition pre- 
cedent, and that the plea was no defence to the action. The 



(1) 52 & 53 Vict. c. 49. 

(2) Thompson v. Charnock (1799), 8 T. R. 139. 
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defendant's proper course was to have applied, before pleading, 
for a stay of the action under the Common Law Procedure Act, 
1854. (1) 

2. A huilding agreement provided that no instalment should 
be paid unless the plaintiff delivered to the defendant a certificate 
signed by the surveyor of the defendant that the works were per- 
formed according to the specifications. The plaintiffs sued for an 
instalment without having obtained a certificate, alleging that the 
certificate was withheld fraudulently and coUusively, The Court held 
that the obtaining of a certificate was a consideration precedent to 
the right to payment, and that no action for the instalments lay 
without it, even though it was withheld by fraud. (2) 



(1) Dawson v. Fitzgerald (1876), 1 Ex. D. 257. The Common 
Law Procedure Act contained provisions similar to, though not 
identical with, sect. 4 of the Arbitration Act, 1889. 

(2) Milner v. Field (1850), 5 Ex. 829. 



CHAPTER XVI. 

Release and Judgment. 
Sect. I.— EELEASE BY DEED. 

Art. CLYIL— The Rule. 

It is a good defence to an action on a contract tliat, 
after breach, the plaintiff has by deed released the 
cause of action. (1) 

Note. — A simple contract may before breach be dis- 
charged by parol, (2) but after breach the cause of action 
on the contract can only be released by deed (3) or by 
accord and satisfaction, (4) or, if the contract is for 
payment of money, by payment. (5) 

The above is the common law rule; but it is per- 
haps necessary now to introduce a modification. Since 
the Judicature Acts the Courts administer equity as 
well as law. A parol release made for consideration, 
would be enforceable in equity as an agreement to 
grant a release by deed, and now such a release is 
enforceable in all the Courts in cases where it is not 
inequitable so to do. (6) 

(1) See Bxillen v. Leake, 6th edn., p. 753. 

(2) See Art. CXIX. 

(3) See Parke, B., in Foster v. Dawber (1851), 6 Ex. 839, 851, 
86 E. K. 506, 517. 

(4) See Art. CLX. 
(6) Art. CXXXVIII. 

(6) See per Lord Selborne, in Foakes v. Beer (1884), 9 A. C. 605, 
611 ; and compare Walsh v. Lonsdale (1882), 21 Ch. D. 9. 
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There is at common law an exception in the case 
of bills of exchange, cheques, and promissory notes. If 
the holder absolutely renounces his rights against the 
acceptor, the bill, cheque, or note is discharged. The 
rule is now incorporated in the Bills of Exchange Act, 
1882, (1) by which it is provided that the renunciation 
must be in writing, unless the bill is delivered up to 
the acceptor. 



Art. CLVIII. — Composition Deeds. 

A composition deed, or deed of arraogement, is 
a deed by wL.icli several creditors agree to release 
a common debtor and accept part payment in full 
discharge of tbeir several debts. Each debtor exe- 
cutes in consideration of others doing so in order 
to secure equality of payment. 

Note. — When a debtor is not in a position to pay 
his debts in full, he may enter into a scheme by which 
the creditors all agree to release their claims and accept 
a proportionate part only in discharge of the whole. 
To carry out such a scheme the debtor usually assigns 
all his property to trustees upon trust to realize it and 
pay his debts out of the proceeds, each debtor getting 
a sum in proportion to the amount of his debt. 

At common law such a scheme is only binding on 
those creditors who come into the arrangement. A 
debtor who executes the deed thereby releases his debt, 
but there is no release of the debts of those creditors 
who are not parties to the arrangement. 

Registration. — By the Deeds of Arrangement Act, 
1887, such deeds are void unless registered in accordance 
with the Act. (2) 

(1) Sect. 62. (2) 50 & 51 Vict. c. 57. 
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Compositions in Bankruptcy. — The Deeds of Arrange- 
ment with which we are here concerned must not be 
confounded with Compositions and Schemes of Arrange- 
ment in Bankruptcy. A Composition in Bankruptcy is 
a scheme for composition of the debts of a bankrupt, 
and binds all his creditors (with some exceptions), pro- 
vided it has been accepted by a certain proportion, and 
is approved by the Court. (1) 

Akt. CLIX. — Composition Deeds — when 
Voidable. 

A composition by which several creditors release 
their debts to the debtor and each agrees to accept 
part payment in full discharge, in consideration of 
the others doing the same, is voidable by any 
creditor who has executed on the faith of an equal 
distribution, if some other creditor is induced to 
enter into the arrangement by a secret bargain, 
made with the debtor's knowledge, for a payment 
being made to him in excess of his proportion. 

It matters not whether the excess is to be paid 
by the debtor or by some other person with his 
knowledge. It matters not whether the secret 
arrangement is made before or after the execution 
by the creditor who seeks to avoid the deed. (2) 

Conditional on Good Faith. — Bowen, L. J., says, " In 
an ordinary case what does a simple composition with 
creditors mean? It means that each of the creditors 
agrees to forego a part of his debt, the consent of each 
creditor who comes into the arrangement being a con- 
sideration for the consent of the others. It follows that 

(1) Bankruptcy Act, 1890, s. 3. 

(2) Ex parte Milner (1885), 15 Q. B. D. 605. 
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it is of the very essence of such a transaction that the 
creditors who take part in the scheme act upon the faith 
and understanding that they are all coming in on terms 
of equality, and if a deed is prepared to carry out this 
equal distribution, every creditor who executes it does 
so on the faith that there is no private bargain with 
any of the other creditors which will destroy this equality. 
If there is any private agreement that one of the 
creditors is not to be dealt with upon this equal footing, 
but is to receive a preference, that is a breach of faith, 
and, if the debtor is aware of it, it strikes at the root 
of the deed and entitles any creditor who has been thus 
deceived to treat it as void." (1) 

Illtjstkations. 

1. A surgeon, being in difficulties, called a meeting of his 
creditors, and got many of them to execute a deed of arrangement 
by which each creditor was to receive 10s. in the pound of his debt. 
Among them was T. Several other creditors, who executed after T 
had executed, did so after having received from the debtor's brother 
pajonents on account of their debts beyond the 10s. in the pound 
agreed to. These payments were made with the knowledge of the 
debtor for the purpose of inducing them to execute the deed. It 
was held that T was not bound by the deed, and that his debt was 
not released. (2) 

2. Action on promissory notes. — Defendant pleaded a release by 
a composition deed. Plaintiff replied that he was induced to sign 
the composition deed by fraud of the defendant. The plaintiff had 
refused to join unless he was given a preference over other creditors, 
and the defendant had agreed to this without the knowledge of the 
other creditors. But the plaintiff himseM had been tricked, as a 
similar preference had been given by the debtor to some other 
creditors. The plaintiff tried to set up this fraud practised on 
himself to get out of the release, but the Court held he could not 
set up a deception practised on himself by the defendant in the 
execution of a fraud by himself and them upon other parties. The 
plaintiff's reply to the deed was, in effect, " I intended this deed to 



(1) Ex parte Milner (1885), 15 Q. B. D. 605, 615. 

(2) lb. 
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be a fraud on all the creditors, and now find some of them were 
tricking me in the same way, so I ought not to be bound by it ! " 
So the release of the plaintiff's debt was good. (1) 



Sect. II.— ACCOED AND SATISFACTION. 

Art. CLX. — General Rule. 

It is a good defence to an action for breach of 
contract, or for money payable under a contract, 
that, after the cause of action arose, the defendant 
gave to, or did for, the plaintiff something which 
the plaintiff accepted in satisfaction of the cause of 
action. (2) 

Note. — "Accord and satisfaction" imports an agree- 
ment. There must be an agreement between the parties 
that something shall be given to, or done for, the person 
who has the right of action, and accepted by him in 
satisfaction of the cause of action. But the mere agree- 
ment to give or do something is not enough. In order 
that the cause of action may be released the agreement 
must be executed by giving or doing the thing agreed 
to be given or done. There must be not only accord, 
but also satisfaction : the cause of action must be satis- 
fied by something accepted in lieu of it. 

If I am owed £100, and I agree with my debtor to 
accept a horse in satisfaction, the debt is not thereby 
discharged. But as soon as the horse is delivered and 
accepted by me there is accord and satisfaction. 

But the thing to be done in satisfaction may be 
merely the giving of a promise. The creditor may 

(1) MaUalieu v. Hodgson (1850), 16 Q. B. 689, 83 R. R. 679. 

(2) HaU 0. Flookton (1861), 16 Q. B. 1039 ; Day v. Mackea 
(1889), 22 Q. B. D. 600 ; and see notes to Cumber v. Wane, 1 S. L. C, 
Bullen and Leake, 6th edn., p. 566. 



ACCORD AND SATISFACTION 303 

accept in satisfaction of a debt a promise, not the per- 
formance of a promise. In such cases there is complete 
accord and satisfaction by the mere giving of a promise, 
although the promise has not been fulfilled. (1) 

A promissory note or bill of exchange may be given 
and accepted in satisfaction of a debt, so as to amount 
to a good accord and satisfaction. But it must not be 
assumed that whenever a bill or note is given for a 
debt and is kept by the creditor, it is accepted in 
satisfaction of the debt. Usually it is only accepted 
as conditional payment. (2) The debt is not released, 
unless it is in fact accepted in satisfaction, that is, 
unless the creditor has agreed to accept the bill or note 
itself in satisfaction of the debt, and instead of the 
original cause of action. If he has only agreed to 
accept payment of the bill or note in satisfaction, there 
is no accord and satisfaction unless the bill or note is 
paid. (3) 

Illusteaiions. 

1. P, being indebted to H in a sum of £50 on a bUl of exohang-e, 
delivered to H certain goods which the plaintiff accepted in discharge 
of the defendant's debt. This was an accord and satisfaction of the 
debt. (4) 

2. A suedB onbiUs of exchange (amounting to about £900), and 
for the price of goods sold and deUvered. B pleaded that before 
action brought, and after the causes of action had accrued, he and 
A took an acooxint of A's claims against B, and of sundry demands 
B had against A. And, on the account being taken, it was found 
that there was a balance of £50 only due to A. This sum A agreed 
to accept in satisfaction, and B promised to pay, and did pay, it in 
satisfaction and discharge of the cause of action. This was a good 
defence. A's causes of action were discharged, (i) by setting off 

(1) See Evans v. Powis (1847), 1 Ex. 601, 74 E. K. 777 ; Hall 
V. riockton (1850), 16 Q. B. 1039. 

(2) See Axt. CXXXIX. 

(3) Edwards v. Hanoher (1875), 1 C. P. D. 111. 

(4) See the common form of defence in Bullen and Leake, and 
compare Hall v. Poyser (1845), 13 M. & W. 600. 
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against them B's demand, and (ii) by payment of the agreed 
balance. (1) 

3. The plaintiffs made a claim against the defendants for damages 
for breach of contract. The defendants sent a cheque for a sum 
less than the amoxmt claimed, and stated that they sent it " in full 
of aR demands.'' The plaintiffs wrote in reply that they took the 
cheque on account ; they enclosed a receipt " on account," and asked 
for payment of the balance. The plaintiffs then brought an action 
on the original claim, and it was held that there was no accord and 
satisfaction. The plaintiffs never agreed to accept the cheque in 
satisfaction of their claim. (2) 



Art. CLXI. — Accord and Satisfaction hy 
payment of lesser sum. 

There cannot be a good accord and satisfaction 
of the whole of a liquidated debt by payment of 
part unless there be a good consideration for giving 
up the remainder. (3) But : 

1. The delivery and acceptance in satisfac- 
tion of a negotiable instrument for a less sum 
than the whole amount due is good accord and 
satisfaction. (4) 

2. The payment and acceptance in satisfaction 
of part of the amount due is good accord and satis- 
faction of a demand if there is a bond fide dispute 
as to either (a) the amount of the debt, or (6) the 
liability of the defendant. (5) 

(1) CaUander v. Howard (1850), 10 C. B. 290, 84 R. R. 575. 

(2) Day v. MoLea (1889), 22 Q. B. D. 610. 

(3) Per Parke, B., in Evans v. Powis (1847), 1 Ex. 601, 606, 
74 R. R. 777, 781 ; Foakes v. Beer (1884), 9 A. C. 605 ; and see 
notes to Cumber v. Wane, 1 S. L. C. 

(4) Sibtreei;. Tipp (1846), 15 M. & W. 23 ; Goddard «. O'Brien 
(1882), 9 Q. B. D. 37 ; Bidder v. Bridges (1887), 37 Ch. D. 406. 

(5) See Wilkinson v. Byers (1834), 1 A. & E. 106 ; Cook v. 
Wright (1861). 1 B. & S. 559 ; Cooper i-. Parker (1855), 15 C. B. 822. 
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Note. — Accord and satisfaction, as we have seen, 
implies an .agreement. Now that agreement must be 
made for some consideration. If I am owed £100, and 
I agree to take £10, there is no consideration for my 
agreement. The agreement is to give up my claim for 
the balance of £90, and to get nothing instead. 

But if I get something instead, however little, there 
is some consideration, and the agreement is good. 

So if I agree to take £10 and a piece of paper or 
a stick of sealing-wax for a debt of £100, that is a 
good agreement, and, if executed, would be pleadable as 
accord and satisfaction. 

So if I agree to take £10 to-day, instead of £100 
due to-morrow, or to take £10 in London, instead of 
£100 payable only in Bristol, such an agreement is 
enforceable. (1) 

So, too, if I agree to take a cheque for £10, instead 
of £100 due to me in gold, there is some consideration. 
I am getting something different from what I am 
entitled to, something which may conceivably be worth 
more by reason of its negotiability. Whether in fact 
it is worth more or less is immaterial. 

Again, if I have a claim of uncertain amount, I may 
agree to settle for a fixed sum, even though that sum 
may be in fact less than a jury would give me, the 
settlement of the dispute as to the amount due being 
some consideration for giving up a part of my claim. (2) 

And the same principle applies where there is a 
lona fide dispute as to the debtor's liability. His giving 
up his chance of defeating my claim is consideration 
for my giving up a part of the amount due to me. (3) 

(1) Per Alderson, B., in Sibtree v. Tripp (1846), 15 M. & W 
23. 

(2) Wilkinson v. Byers (1834), 1 A. & E. 106. 
(8) Cooper v. Parker (1855), 15 C. B. 822. 

C. X 
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Illtjstuations. 

1. Mrs. U obtained a divorce from her husband and an order 
that he should pay her as maintenance £40 a year by monthly 
instalments. She then married again. £16 being due to her for 
arrears, she and her husband entered into a written agreement with 
Mr. U to accept £10 paid in settlement of aU claims under the 
order. Later on she issued a writ of fi. fa. to enforce payment of 
£80 arrears of the allowance for maintenance. And it was held 
that she was entitled to do so, as the agreement merely amounted to 
a release of all claims in consideration of the payment of a sum less 
than the amount due. (1) 

2. Beer having obtained judgment against Foakes for £2090, 
entered into a written agreement with Foakes by which she 
undertook not to take any proceedings on the judgment if Foakes 
duly paid the debt by instalments. After the whole of the debt had 
been paid Beer proceeded to enforce payment of interest on the 
judgment debt. The House of Lords hold that she was entitled to 
do so. A judgment debt carries interest — and the agreement was 
merely one to be satisfied with payment of less than the amount due, 
and was therefore made without any consideration. (2) 

3. A, being indebted to B in a sum of £125 7s. 9c?. for goods 
sold and delivered, gave B a cheque for £100 payable on demand, 
which B accepted in satisfaction. This was a good accord and 
satisfaction. (3) 

4. S having sued T for a debt of £500, it was agreed between 
them that T should give S two promissory notes for £125 each, and 
one for £50, payable to the plaintifE or his order ; and this was done, 
and S accepted the notes in satisfaction. This was good accord and 
satisfaction, although one of the notes was not paid on demand — 
the notes (and not payment of the notes) having been accepted in 
satisfaction. (4) 

5. Action in a County Court by a solicitor for £50, money lent. 
The defendant gave notice of defence of infancy. The cause was 
settled by the defendant's paying £30 and the plaintiffs costs. The 
plaintifE then sued for his £50 in the Court of Common Pleas. 
The defendant pleaded accord and satisfaction by payment of £30, 
which the plaintiff accepted in satisfaction. There was considera- 
tion for taking less than the whole sum due, as there was a bona 

(1) Underwood v. Underwood, [1894], P. 204. 

(2) Foakes v. Beer (1884), 9 A. C. 605. 

(3) Goddard v. O'Brien (1882), 9 Q. B. D. 37. 

(4) Sibtree ■;;. Tripp (1846), 15 M. & W. 23, 71 R, R. 545. 



JDDGMENT 



307 



fide defence of infancy, which the defendant abandoned. There 
was further the consideration that the plaintiff got his costs, which 
he might not have got except by the settlement. (1) 



Sect. Ill— JUDGMENT KECOVERED. 

Art. CLXII. — Judgment hetioeen the same 
Parties. 

When a judgment has been given in an English 
Court of Record, in an action for breach of contract, 
no subsequent action will lie between the same 
parties for the same cause of action. 

Note. — This rule depends partly on the ground of 
public policy, that there should be an end of litigation, 
and that there should not be a vexatious succession of 
suits for the same cause of action. (2) If a party could 
bring more actions than one against the same defendant 
for the same breach of contract, the result would be 
great hardship to the defendant. It is also put on the 
more technical ground that when once there is a judg- 
ment of record the original contract or debt is merged 
in the record. The record is a contract of higher nature 
than the simple contract or specialty debt, and it is 
said that upon judgment being given "the cause of 
action is changed into matter of record, which is of a 
higher nature, and the inferior remedy is merged in the 
higher. "(3) 

It will be noticed that this rule holds irrespectively 
of whether or not the judgment in the first action is 
satisfied. The plaintiff may get nothing out of his 

(1) Cooper i;. Parker (18S5), 15 C. B. 822. 

(2) Per Lord Blaokb\irn, in Kendall v. Hamilton (1879), 4 App. 
Cas. 504, 542. 

(3) Per Parke, B., in King v. Hoare (1844), 13 M. & W. 499, 
604, 67 E. R. 694. 
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judgment ia the first action, but that does not enable 
him to bring a second action for the same cause. 

To determine whether a former judgment is a defence 
to an action, the test is, not whether in form the action 
is the same, but whether in substance the cause of action 
is the same as that preyiously litigated, i.e. whether 
substantially the same facts would have to be proved 
to establish the cause of action in the two cases. 

But a plaintiff cannot evade the rule by increasing 
or diminishing his demand, or merely altering the form 
of his pleadings, or by adducing additional evidence or 
calling different witnesses in the second action. 

It makes no difference whether the judgment in the 
first action is for the plaintiff or the defendant, though 
perhaps in the latter case the rule rests on a somewhat 
different principle. Where judgment is given for the 
defendant the plaintiff is estopped by the record of the 
former judgment from again setting up the same cause 
of action against the same party. The record is con- 
clusive evidence that the plaintiff has not a good cause 
of action. (1) 

Where, however, the plaintiff fails in the first action 
because he has brought his action prematurely, there 
is no reason why he should not bring a second action 
when his cause of action is complete. For in that case the 
cause of action litigated in the second action is one which 
was not, and could not have been, litigated in the first 
action, as it is a cause of action arising subsequently. 
There is therefore no judgment in respect of the cause of 
action sued on in the second action, and no estoppel. (2) 

Illustkations. 
1. Austin sued Mills in the Durham County Court for money 
lent and interest, and recovered judgment. Then he brought an 
action in the Court of Exchequer for the same money lent and 



(1) Overton v. Harvey (1850), 9 C. B. 324, 82 R. R, 354, 

(2) Palmer v. Temple (1837), 9 A. & E. 508. 



JUDGMENT 309 

interest. It was held that the County Court judgment was well 
pleaded as a defence to the second action. (1) 

2. Plaintiff brought an action for goods sold and delivered, and 
upon a promissory note given for the price of the goods. He 
recovered judgement on the promissory note, but no judgment 
was given on the claim for goods sold omd delivered. He afterwards 
brought another action for the price of the goods sold and delivered. 
It was held that^ as the causes of action were not identical, the 
former judgment was no bar to his recovering in the second 
action. (2) 

3. A sells goods to B on three months' credit. A brings an 
action for the price before the expiration of the credit, and 
judgment is given for the defendant on that ground. A sues B 
again after the expiration of the three months. The former 
judgment is no bar. (3) 



Sect. IV.— EELEASE OF JOINT DEBTOES. (4) 

Akt. CLXIII. — Release by Deed or by Accord and 
Satisfaction. 

If one of several joint, or joint and several, 
debtors is released by deed or by accord and satis- 
faction, the other debtors jointly, or jointly and 
severally, liable with him are thereby released. (5) 

Note. — When two or more persons are jointly liable 
there is only one indivisible cause of action, hence a 
release of one by discharging that cause of action dis- 
charges all. It must be noticed, however, that a covenant 
not to sue is not the same thing as a release, and if the 

(1) Austin V. MiUs (1853), 9 Ex. 288. 

(2) Seddon v. Tutop (1796), 6 T. R. 607, 3 R. R. 274 ; Wegg 
Pressor v. Evans, [1895] 1 Q. B. 108. 

(3) Per Lord Denman, C.J., in Palmer v. Temple (1837), 
9 A. & E. 508. 

(4) The student should read Chap. XVIII. before reading this 
section. 

(5) Per A. L. Smith, L.J., in Duck v. Mayeu, [1892] 2 Q. B. 
511, 513; Nicholson v. NeviU (1836), 4 A. & E. 675, 43 R. R. 460. 
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creditor covenants not to sue one joint debtor, that does 
not release the other joint debtors. If the creditor, 
whilst releasing one joint debtor, expressly reserves his 
rights against the other joint debtors, the document is 
generally construed not as a release but as a covenant 
not to sue. (1) 

Illtisteations. 

1. Cooke brought an action of trespass against Jenner for 
breaking his house. Jenner pleaded that he and one Milbourne 
committed the trespass jointly and that afterwards the plaintiff 
released Milbourne. This was held to be a good defence. (2) 

2. A, B, and C were sued on a promissory note on which they 
were jointly liable to B as sureties. It was agreed that the action 
should cease, and that A, B, and C should give three joint and 
several promissory notes payable at intervals, and these were given 
and taken in satisfaction. The first note was not paid, and 
A agreed with D to pay him £100 in dischai-ge of his liability 
on the first note, and on, the others which were not yet due. 
D accepted this money in discharge of A's liability, and erased his 
name from the other notes. A was thereby discharged by accord 
and satisfaction, and B and C were thereby released from their 
liability on aU the notes. (3) 



Art. CLXIV. — Judgment against a Joint 
Debtor. 

WHen a judgment is recovered against one of 
two or move joint debtors or joint contractors, no 
judgment for the same debt or the same breach of 
contract can be recovered against the other or 
others. (4) 

(1) Hutton V. Eyre (1815), 6 Taunt. 289, 16 E. R. 619, and see 
In re E. W. A., [1901] 2 K. B 642. 

(2) Cocke V. Jenner (circ. 1603), Hob. 66. This was an action 
of tort, but will serve as an illustration. 

(3) Nicholson v KeviU (1836), 4 A. & E. 675. 

(4) King V. Hoare (1844.), 13 M. & W. 494, 67 R. E. 694. 
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But, if two or more persons are jointly and 
severally indebted, a judgment against one is no 
bar to a subsequent judgment against the other or 
others ; for, though the joint liability may be extin- 
guished, the several liability remains and may be the 
foundation of another action. ( 1 ) 

Note. — This rule depends on the same principles as 
the preceding rule. When there is a joint debt, there 
is only one cause of action against all the joint debtors, 
and if a judgment is recorded on that cause of action, 
the cause of action passes into a judgment, and. no 
subsequent judgment can be given for the same cause 
of action. 

The rule applies even when the two joint debtors are 
sued in the same action. A judgment against one by 
consent, or in default, operates as a bar to further pro- 
ceedings against the other, (2) except as provided by 
Order XIV. r. 5. Plaintiffs should, therefore, be very 
cautious in signing judgment against one joint debtor, if 
it is desired to proceed to judgment against another. (3) 

Illusteations. 

1. King sold goods to Hoare and Smith jointly. King brought 
an action in the Queen's Bench against Smith for the price of the 
goods, and recovered judgment. The judgment was not satisfied. 
King then brought an action in the Exchequer against Hoare for 
the price of the same goods, but it was held that the judgment 
recovered against Smith in the first action prevented him from 
recovering judgment against Hoare in the second action. (4) 

2. Kendall lent money to a firm, which he believed to consist 
of two partners, W and M. He brought an action and recovered 



(1) Lechmere v. Fletcher (1833), 1 Cr. & M. 623, 38 R. E. I 

(2) McLeod v. Power, [1898] 9 Ch. 295. 

(3) See Morel v. Westmoreland, [1904] A. C. 

(4) King V. Hoare (1844), 13 M. & W. 494, 67 R. R. 694. 
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judgment against them for the amount lent; but the judgment 
was unsatisfied. He then discovered that W and M had a third 
partner, Hamilton. He brought an action agaiut Hamilton for 
the loan, on the ground that as Hamilton was a partner he was 
also liable. It was held that "W, M, and the defendant were 
jointly liable, and that the judgment against W and M was a 
good defence to the action against Hamilton. (1) 

RELEASE BY DISCHARGE IN BANKRUPTCY. 

"Wheu a bankrupt obtains his discharge, the order 
of discharge releases all contract debts provable in the 
bankruptcy. See fost, p. 356. 

(1) Kendall v. Hamilton (1879), 4 App. Gag. 504. 



CHAPTER XVII. 

STATUTES OF LIMITATIONS. 

Art. CLXV. — Simple Contracts. 

1. All actions on simple contracts must be 
brought within six years next after the cause of 
action. (1) 

2. If the person entitled to such action is, at the 
time of the right of action first accruing, less than 
twenty-one years of age or non compos mentis, he 
may bring an action within six years of his coming 
of age or becoming sane. (2) 

3. If the defendant is, at the time of the cause 
of action accruing, beyond the seas {i.e. outside the 
British Isles and Channel Islands), the action may 
be brought at any time within six years of his first 
returning from beyond the seas. And the plaintiff's 
ignorance of his return does not prevent the statute 
from running. (3) 

Note. — The period of six years runs not from the date 
of the contract, but from the time when an action might 
first have been brought, i.e. from the breach. 

(1) 21 Jac. I. 0. 16. s. 3, as amended by 19 & 20 Vict. o. 97. 

(2) 21 Jac. I. 0. 16. s. 7. 

(3) 4 & 5 Anne, c. 3. s. 19, as amended by 3 & 4 WiU. IV. c. 
42, s. 7 ; Gregory v. HurriU (1826), 5 B. & C. 341. 
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So if there is a promise to pay money at a future 
date, or when a condition is fulfilled, the statute runs 
from the date when payment becomes due. If goods 
are sold on credit, ari action for the price is not barred 
till after six years from the expiration of the credit. . 



Art. CLXVI. — Acknowledgments and Payments 
on Account. 

1. If the party chargeable makes by writing 
signed by him an express promise to pay the debt, 
or an acknowledgment of the debt from which an 
unconditional promise to pay may be implied, or if 
he makes any payment on account of principal or 
interest, the statute only begins to run from such 
promise, acknowledgment, or payment. (1) 

2. An acknowledgment or promise in writing 
signed by a duly authorized agent of the party 
chargeable^ (2) and a payment made by a duly 
authorized agent of such party is sufficient. (3) 

3. The promise, acknowledgment, or payment 
must be made to the creditor or his agent. No 
promise to the creditor can be implied from an 
acknowledgment or payment made to a stranger. (4) 

4. Such an acknowledgment, promise, or part 
payment made after the debt is barred by the 

(1) 9 Geo. IV. c. 14, s. 1 ; Tanner v. Smart (1827), 6 B. & C. 603, 
30 E. R. 461. 

(2) 19 & 20 Vict. c. 97, s. 13. 

(3) Rew V. Pettet (1834), 1 A. & E. 196, 40 R. R. 289 ; 9 Geo. 
IV. 0. 14, s. 1 ; Tanner v. Smart (1827), 6 B. & C. 603, 30 R. R. 461. 

(4) Stamford, Spalding, and Boston Banking Co. v. Smith, [1892] 
2 Q. B. 765. 
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statute revives the original debt, even though there 
is no new consideration, and the statute begins to 
run from the- time thereof. (1) 

Nfite. — Soon after the passing of the Statute of Limi- 
tations (21 Jac. I.) the Common Law Courts adopted the 
exception that a promise to pay the deht made within 
six years of the action took the case out of the statute, 
and it soon followed that an acknowledgment or part 
payment, from which a promise to pay could he inferred, 
was enough for this purpose. (2) Such a promise, express 
or implied, was treated as a new contract to pay, even 
though there was no new consideration. But a mere 
acknowledgment without any promise to pay could not 
he treated as a new contract, and was not, and is 
not, enough to take the case out of the statute. (3) By 
Lord Tenterden's Act (9 Geo. IV. c. 14, s. 1), the 
Common Law rule was modified. That Act enacted that 
no acknowledgment or promise by words only shall he 
deemed sufficient evidence of a new or continuing con- 
tract whereby to take any case out of the operation 
of the statute, unless made by, or contained in, some 
writing signed by the party chargeable. 

Illustkations. 

1. Plaintifi sued on a promissory note for £160. The action 
was brought more than six years after the date when the note was 
payable. The defendant pleaded the Statute of Limitations. The 
plaintiff proved that within six years of action brought the note 
was produced by the defendant and payment demanded, and the 
defendant said: "I cannot pay the debt at present, but I will pay 
it as soon as I can." It was held that the promise to pay was only 
conditional on the defendant's being able to pay (of which abUity 

(1) Channel v. Ditchburn (1839), 5 M. & W. 494 ; Shiokernell 
V. Hotham (1864), Kay, 669; and see WiUiams v. Gun (1711), 
Fortescue 177, at p. 181. 

(2) See Tanner v. Smart (1827), 6 B. & C. 603. 

(3) lb. at p. 609. 
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there was no proof), and it was not therefore an acknowledgment 
from which a promise to pay could be implied. 

This is the leading case for the proposition than an acknow- 
ledgment is only evidence of a promise to pay. However clearly 
it admits the debt, it does not take the case out of the Statute of 
Limitations, unless it is such an acknowledgment that a promise 
io pay can he implied from it. (1) 

2. " I can never be happy until I have not only paid you every- 
thing, but all to whom I owe money . . . your account is quite 
correct ; and oh ! that I were now going to enclose the amount of 
it ! " Held, an unconditional acknowledgment from which a 
promise to pay could be implied. (2) 

3. Action for work done. The defendant relied on the Statute 
of Limitations. The plaintiff in reply relied on two letters written 
by the defendant, in one of which he said : " I shaU be obliged to 
you to send in your account made up to Christmas last," and in 
the other : " I again beg of you to send in your account, as I par- 
ticularly require it in the course of this week." It was held that 
these were unquaUfied acknowledgments of the debt from which 
a promise to pay could be implied. (3) 

4. In 1811 G, being then abroad, was indebted to W in the 
sum of £1000. In 1814 Gr was on a ship in the Downs, waiting 
for a fair wind. He landed at Deal several times, but W had no 
notice of this. In 1819 Gr returned to reside in England. In- 
bankruptcy proceedings taken in 1821 it was held that Ws claim 
was then statute barred, as the statute ran from Gr's return to 
England in 1814. (4) 

5. In 1834 A became liable to B on a promissory note. On 
January 18th, 1848 (more than six years after the cause of action), 
A wrote, referring to the promissory note : "This money wiU be forth- 
coming whenever you require it . . . the first opportunity I shall 
make it a point to repay you," This acknowledgment revived the 
debt so as to enable B to sue on it within six years of January 18th, 
1848. (5) 

6. The defendant, on October 9th, 1879, gave a promissory note 
promising to pay K or order on demand £200. K endorsed the 
note to TJ, who endorsed it to the plaintiffs. The defendant paid 
to K the amount due on the bill by instalments between 1883 and 

(1) Tanner v. Smart (1827), 6 B. & C. 603, 30 R. E. 461. 

(2) Dodson v. Mackey (1834), 8 A. & E. 225, u. 

(3) Quinoey v. Sharpe (1876), 1 Ex. D. 72. 
(1) Gregory v. Hurrill (1826), 5 B. & C. 341. 
(.^) Shiokernell v. Hotham (1854), Kay, 669. 
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1889. One instalment, paid in November, 1885, had been paid by 
K to the plaintiffs and received by them on account of the amount 
due on the note. In an action brought in 1891 the plaintiffs relied 
on this payment as an answer to the Statute of Limitations. It 
was held that as the payment was made by the defendant, not to 
the plaintiffs, but to K (a third party), it was not a payment from 
which a promise by the defendants to the plaintiffs to pay the debt 
could be implied. If any promise could be implied it wotild be a 
promise to K, and that would not do, as K was not the plaintiff's 
agent. (1) 



Art. CLXVII. — Acknowledgments hy Joint 
Contractors. 

An acknowledgment or part payment by one of 
several persons liable on a joint contract does not 
deprive the other joint contractors of the benefit 
of the statute, unless the one who makes it is 
authorized 1}0 make it as agent on behalf of the 
others. 

]!fote. — This is shortly the effect of sect. 1 of Lord 
Tenterden's Act, (2) and sect. 14 of the Mercantile Law 
Amendment Act. (3) For a full statement of the law, 
reference should be made to the sections and the cases 
decided thereon. 

The rule applies to acknowledgments or part pay- 
ments made by one of several executors or administrators 
of a contractor. (4) But in the case of partners each 
partner is regarded as the agent of the others, and an 
acknowledgment or part payment by one is regarded 

(1) Stamford, Spalding, and Boston Banking Co. v. Smith, 
[1892] 1 Q. B. 765. 

(2) 9 Geo. IV. c. 14. 

(3) 19 & 20 Vict. c. 97, s. 14. 

(4) 9 Geo. c. 14, s. 1 ; 19 & 20 Vict. c. 97, s. 14. 
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as being made by him as agent for the others, so as 
to be in effect an acknowledgment or part payment 
by all. (1) 



Art. CLXVIII. — Actions on Specialties and 
Recognizances. 

1. All actions of covenant or debt upon any 
bond or other specialty, and all actions of debt upon 
any recognizance, must be commenced and sued 
within twenty years after the cause of action, or 
within twenty years of any acknowledgment made 
either (a) in writing, signed by the party liable or 
his agent, or {b) by part-payment on account of 
principal or interest, and made by the party liable 
or his agent. (2) 

2. If the person entitled to sue is at the time of 
the cause of action accruing an infant or non compos 
mentis, the action may be brought within twenty 
years of the removal of the disability. (3) 

3. If the defendant is, at the time when the 
cause of action arises, beyond the seas {i.e. outside 
the British Isles and Channel Islands) (4), the period 
of twenty years only runs from his return from 
beyond the seas. And the plaintiff's ignorance of 
his return does not prevent the statute from 
running. 

(1) See In re Tucker, Tucker v. Tucker, [1894] 1 Ch. 722, 3 
Ch. 429. 

(2) 3 & 4 "Wm. IV. o. 42, ss. 3 and 5. 

(3) lb. sect. 4, as amended by 19 & 20 Vict. c. 97, s. 10. 

(4) Ih. sects. 4 and 7. 



STATUTES OF LIMITATIONS 319 

4. And in the same way if, at the time of the 
making of an acknowledgment in writing or by 
payment on account, the person entitled to sue is 
an infant or non compos mentis, or the defendant is 
beyond the seas, the period of twenty years runs 
from the removal of the plaintiff's disability or the 
return of the defendant from beyond the seas. 

Note. — In this statute there is an express exception 
by which an acknowledgment of the debt takes the case 
out of the statute. And as the statute does not say 
that the acknowledgment must be one from which a 
promise to pay can be inferred, any acknowledgment in 
writing by the party or his agent is enough, even though 
no promise to pay can be implied from it. So a mere 
admission made to a stranger is sufficient acknowledg- 
ment in the case of a specialty or recognizance. (1) 

There are other Statutes of Limitations affecting 
claims of various kinds, such as claims for rent and 
for interest charged on land, claims between mortgagor 
and mortgagee, and the rights of the Crown and of 
various public bodies, to which it is not necessary to refer 
in this work. (2) 

It should be observed that the limitation of actions 
by statute is a branch of the law of procedure rather 
than of the substance of the law of contract. Thus in 
the case of contracts made in foreign countries, where 
the law of such countries imposes a longer (3) or a 
shorter (4) period of limitation, the period of limitation 
is, if an action is brought in England on the contract, 

(1) Moddie v. Bannister (1859), 4 Drewry, 432. 

(2) The whole STibjeot is fully dealt with in Darby and Bosanquet 
on the Statutes of Limitations. 

(3) British Linen Co. v. Drummond (1830), 10 B & C. 903. 

(4) Huben v. Steiner (1835), 2 Bing- N. C. 202. 
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the period fixed by the English Statute of Limitation 
applicable, and not that fixed by the foreign law. An 
action on a foreign judgment is regarded as an action 
on a simple contract, and the period of limitation is 
six years. (1) 

(1) Dupleix V. De Eoven (1705), 2 Vernon, 540, and see Art. 
XXXVI., svpra. 



CHAPTER XVIII. 

JoTiSTT Contracts. 

Art. CLXIX. — What Contracts are Joint. 

If two or more persons bind themselves by the 
same promise to do the same thing they are jointly 
liable on the promise. 

But if by the same instrument two or more 
persons promise to do diflferent things ; or if they 
separately promise to do the same thing, the con- 
tracts are not joint but several. 

Explanation. — If A and B jointly covenant to pay C 
£100, this is a joint promise. There is one covenant by 
which two persons are jointly bound to C to pay him the 
same sum of money. But if A and B severally promise 
to pay C £50, there are several promises — a promise 
by A to pay £50 and a promise by B to pay the like 
sum. 

When there is a joint promise, each is liable for the 
whole ; where there are several promises, each is liable 
only to the extent of his own promise. 

Joint promises must not be confused with guarantees. 
If A promises to pay B £100, and C promises that, if A 
does not pay, he will, this is not a joint promise by A 
and B — for the promises are not the same. A promises 
to pay in any event. B's promise is conditional upon 
A's not paying. 

C. Y 
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Actions on Joint Contracts. — When two or more persons 
are liable on a joint contract there is only one cause of 
action. (1) The party injured may sue at law all the 
joint contractors or he may sue one. But a joint debtor 
has the right to demand, if he pleases, that he shall be 
sued at one and the same time with all his co-debtors. (2) 
To enforce this right he could at common law plead in 
abatement. The plea was a good defence to the action 
as constituted, but did not prevent the plaintiff from 
bringing another action in which all the co-debtors were 
joined as defendants. 

Now pleas in abatement are abolished, (3) but the 
joint debtor still has the right to have his co-debtors 
joined as co-defendants with him — and he can take 
out a summons for that purpose. (4) 

The difference between joint and several contracts is 
still of great importance in connection with releases and 
judgments. Where there is a joint contract by two 
persons, if judgment is given against one only, the 
contract is merged in the judgment, and as there was 
only one contract and that is extinguished by the judg- 
ment, no action can afterwards be brought against the 
other contractor. But if the contract is joint and several 
a judgment against one on his several contract is no bar 
to a subsequent action against the other on his several 
contract. (5) 

Joint and Several. — To avoid the inconvenience of 
being compelled to join all the co-debtors, a person 
entering into a contract with joint contractors may 

(1) King V. Hoare (1844), 13 M. & W. 494, 67 K. E. 694. 

(2) Per Bowen, L.J., in In re Hodgson (1885), 31 Cli. D. 
177, 188. 

(3) Order XXI. s. 20. 

(4) Order XVI. i-x\le 11 ; Robinson v. Leisel, [1894] 2 Q. B. 685. 

(5) See King v. Hoare (1844), 13 M. & W. 494 ; 67 R. R. 694, 
and Articles CLXIII. and CLXIV. 
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require them to promise "jointly and severally." This 
means that they all promise jointly, and each of them 
also enters into a several or separate promise to do 
the thing. There are thus several separate contracts 
contained in the same instrument — and even in 
the same sentence. Thus, if "A and B jointly and 
severally promise to pay C £100," there are three con- 
tracts, a contract by A, a contract by B, and a joint 
contract by A and B, all to pay the identical sum of £100. 
Accordingly, A and B may be sued together on their 
joint promise, or each of them separately on his several 
promise. And a judgment on the joint contract is not 
in itself a bar to a subsequent action on the several 
promise of one of the contractors. (1) 

What Contracts are Joint. — No particular words are 
necessary to constitute a joint contract or a joint and 
several contract. The parties may expressly agree that 
the contract shall be "joint" or "several" or "joint and 
several." If they do not, the Court must construe the 
contract as one or the other according to the interests 
of the parties to which the contract relates. (2) 

Partners are jointly liable for partnership debts. The 
Partnership Act, 1890, (3) declares " Every partner of 
a firm is liable jointly with the other partners for all 
debts and obligations of the firm incurred while he is 
partner." 

Death of Joint Contractor. — When two or more persons 
are jointly bound by a contract, upon the death of one 
the liability at law passes to the survivor or survivors 
and when the last survivor dies, to his personal repre- 
sentatives. But by administration proceedings in equity, 

(1) In re Davison (1884), 13 Q. B. D. 50. 

(2) See Sorsbie v. Park (1843), 12 M. & W. 146, 67 E. R. 283 ; 
White V. TyndaU (1888), 13 A. C. 263 ; Palmer v. MaUett (1887), 36 
Ch. D. 411. 

(3) Sect. 9, and see KendaU v. Hamilton (1879), 4 A. C. 504. 
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the estate of a deceased partner may also be made liable. 
It is in this sense that the assets of a partnership are 
said to be several in equity. A judgment against a sur- 
viving partner does not bar a claim against the estate of 
a deceased partner, and vice versa. (1) 

So also the benefit of a joint contract passes to the 
survivors, and finally to the personal representative of 
the last survivor. (2) 

(1) See Anderson v. Martindale (1801), 1 East. 497, 6 E. R. 
334 ; see JeU v. Douglass (1821), 4 B. & A. 374, 23 R. R. 310 ; 
Kendall v. Hamilton (-1879), 4 A. C. 504, 517; In re Hodgson 
(1885), 31 CIl. D. 177. 

(2) Partnership Act, 1890, s. 9 ; Liverpool Bank v. Walker 
(1859), 4 De G. & J. 24; re Hodgson (1885), 31 Ch. D. 184. 



CHAPTER XIX 

Cha-NGe of Parties. 

seot. I.— peivity of conteact. 

Art. CLXX. — Only Privies can sue or be sued. 

No person who is not privy to a contract can sue 
or be sued on it. 

The persons who are privy to a contract are : 
(1) the promisor and promisee, (2) persons who 
acquire the rights of the promisor or promisee by 
assignment, negotiation, or devolution, (3) privies 
by estate. 

Note. — A stranger to a contract cannot sue or be sued 
on it. For instance, if A promises B to pay money to C, 
cannot sue on the contract ; if A promises B that C 
shall pay money, C cannot be sued. 

Some apparent exceptions to the above rule should 
be noticed. 

1. Principal and Agent. — When a contract is made 
by an agent on behalf of a principal, the principal is 
the party to the contract, and he is ordinarily the 
person to sue or be sued. But in certain cases the agent 
may be treated as the party, and be sued as such instead 
of the principal (see Art. CXCVIII.). 

2. Contracts Creating a Trust. — A contract between 
two persons for the benefit of a third party may create 
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a trust in favour of a third person. In sucli a case the 
third person can enforce the trust in equity, though he 
cannot enforce the contract as such. (1) 

3. Statutory Power to Sue. — An Act of Parliament 
may enable a person to sue on a contract to which he 
is not a. party. (2) 

4. In Tort. — If a third person knowingly and with- 
out lawful justification induces a party to break a 
contract, and thereby causes damage to the other party, 
that party may sue the third person in tort. (3) 

Illustrations. , 

1. William Price owed John Price £13, in consideration whereof 
William promised Easton to work for him at certaia wages and to 
leave his wages in Easton's hands, and Easton promised William 
to pay John the £13. John is not a, party to the contract — there 
is no privity between him and Easton, and he cannot sue Easton 
for breach of the contract. (4) 

2. T employed A to transport goods to a foreign market. A 
delegated the entire employment to S. S transported the goods. 
There was no contract between him and T. S could not sue T for 
compensation for his services. T looked to A only for the perform- 
ance of the work, and A had a right to look to T for payment, and 
no one else had that right. (5) 

3. A number of shipowners formed an association for the 
mutual assurance of ships. The members agreed with one another 
to pay calls to keep up a fund to pay losses, and a manager was 
appointed to sue for the sums payable. Held, that as he was not a 
party to the contracts (by which each member contracted with the 
other members), he cotild not sue. (6) 

4. The plaintiffs were manufacturers of the " Palatine Revolving 
Rubber Heel Pad." They sold some to Howes " on the express 

(1) See UnderhiU on Trusts, 6th Edn., pp. 16, 18. 

(2) See in In re Tilleard (1863), 3 D. J. & S. 519 ; ex parte, 
Ashmead, [1893] 1 Q. B. 590. 

(3) See UnderhUl on Torts, 8th Edn., p. 169; Temperton v. 
Russell, [1893] 1 Q. B. 715 ; Quinn v. Leatham, [1901] A. C. 495. 

(4) Price V. Easton (1833), 4 B. & Ad. 433. 

(5) Sohmaling v. Tomlinson (1815), 6 Taunt. 147. 

(6) Gray v. Pearson (1870), L. R. 5 C. P. 568. 
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agreement that the same shall not be retailed at less than the 
following prices : Ladies' lOd. per pair ; gents'. Is. per pair ; and shall 
not be resold except subject to these conditions." Howes sold some 
to Pitcher, who in turn retailed them at prices lower than those 
mentioned in the conditions. 

The plaintiffs brought an action against Pitcher, claiming to 
i-estrain him from selling at prices lower than those mentioned. 

Held, that as he was no party to the contract of sale to Howes, 
he could not be sued for breach of it. (1) 

5. The articles of association of a company contained a clause 
that E should be solicitor to the company and should not be 
removed from his office except for misconduct. The articles are an 
agreement between the members, and the articles in question may 
have amounted to an agreement between them that E should be so 
employed. But it was not a contract with him, and he could not 
sue the company as for breach of an agreement so to employ him. (2) 



Art. CLXXI. — Change of Parties. 

1. Contractual rights and liabilities may be 
transferred to persons who are not original parties 
to the contract in the following ways : 

(1) In the case of covenants running with land 
or with the reversion to land, by transfer of the 
land, or the reversion to the land, to which they 
relate. 

(2) In the case of contracts contained in nego- 
tiable instruments by transfer of the instruments. 

(3) By assignment by act of a party. 

(4) By assignment by act of law on the bank- 
ruptcy or conviction for felony of a party. 

(5) By devolution on death. 

(6) By marriage. 

(1) McGruther v. Pitcher, [1904] 2 Ch. 306. 

(2) Ely f. Positive Assurance Co. (1876), 1 Ex. D. 88. 
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2. Novation is strictly not the substitution of 
one party for another, but the substitution of a 
new contract. 

Note.—Oi these ways of changing the parties to a 
contract, the first-named only is the creature of common 
law; and even its operation has been enlarged, partly 
by statute and partly by adoption of the rules of equity. 

The law as to negotiable instruments was adopted 
by the common law from the law merchant. 

Assignment is partly the creature of statute, partly 
of equity. 

Devolution on death is statutory. 

Novation is entirely the creature of the common law. 

Sect. II.— PEIVITY BY ESTATE. 

Art. CLXXIL — Covenants running with the Land 
and the Reversion. 

1. Covenants may run with the land and with 
the reversion of land. 

2. A covenant is said to run with the land when 
either the liability to perform it or the right to 
enforce it passes to the assignee of that land. 

3. A covenant is said to run with the reversion 
when either the liability to perform it or the right 
to enforce it passes to the assignee of that rever- 
sion, (l) 

4. Covenants will not run with pure personalty, 
such as goods. (2) 

(1) Smith, Leading Cases : Notes to Spencer's case, 10th 
Edn., p. 58. 

(2) Spencer's case, 3rd resolution (1583), 5 Rep. 16 ; 1 Sm. L. C. ; 
McGruther v. Pitcher. [1904] 2 Cli. 30tl. 
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Note. — Leases usually contain covenants by the lessee 
with the lessor relating to the user of the land, the doing 
of repairs, etc. If the lessee assigns his lease, it is 
obviously convenient that the assignee should be bound 
by the covenants, and if the landlord assigns his rever- 
sion, it is obviously convenient that the person to whom 
the reversion is assigned should be able to enforce the 
covenants. So, too, when the lessor enters into covenants, 
such as a covenant to repair, or for quiet enjoyment, 
it is convenient that an assignee of the lease should 
be able to enforce them and that they should be en- 
forceable against an assignee of the reversion. 

Hence it has come about that (partly at common law 
and partly by statute) covenants between lessor and 
lessee are assignable with the lease or the reversion, i.e. 
run with the land or with the reversion, and pass from 
the original parties to assignees. But the reason is only 
applicable to covenants which have reference to the 
subject-matter of the lease. A covenant which does 
not relate to the land, but is purely collateral, such as 
a covenant to do something on land other than that 
demised, does not pass to an assignee of the lease 
or of the reversion although it may be contained in a 
lease. 

But covenants in leases are not the only covenants 
that run with the land. A covenant made with an owner 
of land to which the covenant relates runs with the 
land to each successive transferee of the land, i.e. each 
successive transferee becomes, by assignment to him of 
the estate of the covenantor, an assignee of the benefit 
of the covenant, and can sue on it as if it had been 
made with him personally. 

At common law covenants made hy the owners of 
land (not being covenants in a lease) never run with 
the land, i.e. a transferee of the land is not bound by 
the covenants. But in equity some covenants by an 
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owner are held binding on purchasers of the land who 
buy with notice of the covenants (see Art. OLXXIV.). 

Privity of Estate. — When persons who become bound 
to one another by reason of one of them becoming 
assignee of land, or of a reversion to land, with which there 
are covenants running, they are said to be bound by 
privity of estate, as distinguished from privity of contract. 
Thus, though there is no contract between a lessor and 
the assignees of a lease, there is privity of estate, and 
the covenants in the lease are binding on the assignee 
not by privity of contract but by privity of estate. 

Art. CLXXIII. — Covenants in Leases. 

1. Covenants in leases under seal relating to 
the subject-matter of the lease run with the land 
and with the reversion ; that is to say, the assignee 
of the lease and the assignee of the reversion are 
liable to be sued and may sue on them. 

2. But this rule only extends to covenants 
which touch and concern the thing demised, and 
not to collateral covenants. 

3. A lessee or lessor does not get rid of his 
liability on express covenants by assigning. He 
may be sued for breaches committed afterwards. 

4. No action lies against an assignee of a lessee 
except for breaches whilst he is assignee. If he 
again assigns he is not liable for subsequent 
breaches. The reason is that his liability is only 
by privity of estate, and there is only privity of 
estate whilst he is assignee. 

Note. — At common law covenants run with the land 
but not with the reversion ; but by 82 Hen. VIII., e. 
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34 botli the benefit and burden of covenants run with 
the reversion also. (1) 

When a lessee's covenants are intended to run with 
the land the lessee usually covenants " for himself and 
his assigns." But if the covenant is one which in law 
runs with the land it is not necessary" that the assign 
should be expressly named, unless it relates to something 
not in being at the time of the demise made, such as to 
build a wall on the demised premises, or to repair a house 
to be built thereon. (2) 

Conversely, if the covenant is one which is collateral 
and incapable of running with the land, it cannot be 
made to bind the assignee by naming him. (3) 

So, too, the benefit of covenants made with the 
lessor, if they are covenants running with the land, 
passes to assigns of the reversion though not expressed 
to be made with the covenantee " and his assigns." (4) 

What Covenants run. — Covenants which touch and 
concern the thing demised include all implied cove- 
nants, (5) such as the implied covenants for quiet 
enjoyment, express covenants for quiet enjoyment (6) or 
further assurance, (7) covenants to repair, (8) and those 
relating to the purposes for which the land shall be 
used, (9) and a covenant in a lease of a public house 
that the lessee will buy from the lessor all beer to be 
sold on the premises. (10) 

(1) See notes to Spencer's case, 1 Sm. L. C. 

(2) Spencer's ease, ubi supra. 

(3) lb., and see in WoodaU v. CUfton, [1905] 2 Ch. 2S7, 279. 

(4) Conveyancing Act, 1881, s. 58. 

(5) Notes to Spencer's case, 7 S. L. .C, p. 64. 

(6) Noke V. Awder (1594), Cro. Eliz. 436. 

■ (7) Middlemore v. Goodall (1639), Cro. Car. 503. 

(8) Dean of "Windsor's case (16021, 5 Rep. 24. 

(9) Fleetwood v. HuU (1889), 23 Q. B. D. 35 ; Congleton v. 
Pattison, 10 East, 136. 

(10) Clegg V. Hands (1890), 44 Ch. D. 503. 
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But covenants relating to something wholly outside 
the relation of landlord and tenant, or concerning some- 
thing other than the land demised, are collateral and do 
not run with the land or the reversion ; for instance, a 
covenant that the lessee shall have an option to purchase 
the freehold ; (1) a covenant by the lessor of a public house 
that he would not build or keep any house for the sale of 
beer within half a mile of the demised premises ; (2) a 
covenant by lessee to pay the rates and taxes of premises 
other than those demised. (3) 

Liability of Covenantor and of Assignee. — The original 
party to the covenant, lessor or lessee, does not rid 
himself of liability by assigning the reversion or the 
lease, as the case may be. So if a lessor covenants to 
repair, and then assigns the reversion, his liability on the 
covenant continues and he may be liable if the premises 
are not repaired by the assignee. (4) 

So, too, if a tenant covenants to repair and then 
assigns the lease, he continues liable on the covenant if 
his assignee or any subsequent assignee breaks the 
covenant. (5) But an assignee is in a better position. 
He is bound by the covenant as long as the lease is 
vested in him, and may be sued even after he has 
assigned for breaches committed by himself; but he is 
only bound by the covenant by reason of his being 
assignee. So he is not liable for breaches committed 
before he became assignee, and by assigning the lease 
again he ceases to be any longer bound by the covenant ; 
for after assignment there is no longer privity of estate 
between him and the lessor, and so is not liable for 

(1) Woodall V. CHfton, [1905] 2 Ch. 257. 

(2) Thomas v. Hayward (1869), L. R. 4 Ex. 311. 

(3) Grower v. Postmaster General (1887), 57 L. T. 527. 

(4) Stuart V. Joy, [1904] 1 K. B. 362. 

(5) See Wolveridge v. Steward (1883), 1 Cr. and M.. at \). 660 ; 
and Moule v. Garrett (1872), L. R. 7 Ex. 101. 
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subsequent breaches even though he assign to a pauper 
for the purpose of getting rid of his liability. (1) 



Art. CLXXIV. — Covenants not between Lessor 
and Lessee. 

1. The benefit of covenants made with the 
owner of land runs with the land, that is to say, 
the right to sue on such covenants runs with the 
land to each successive transferee of the land. (2) 

2. The covenants must be such as relate to 
land, and must be made with the owner of the 
land to which they relate. Collateral covenants 
cannot run with the land. (2) 

3. The burden of covenants entered into by the 
owners of land does not run with the land so as to 
bind transferees of the land, (3) except as between 
lessor and lessee (Art. CLXXIIL, and as stated in 
Art. CLXXV.). 

Note. — In order that covenants made with an owner 
may run with the land to successive owners the covenant 
must relate to land of which the covenantee is at the 
time owner. If it relates to other land it is merely 
collateral to the land of which he is owner, and cannot 
run with that land. (4) 

But the covenantor, that is, the person bound, need 
not be, or have been at any time, owner of the land. 

(1) See Hopkinson v. Lovering (1883), 11 Q. B. D. 92. 

(2) Notes to Spencer's case, 1 S. L. C. ; Dewar v. Goodman, 
[1908] 1 K. B. 94. 

(3) 16., and see Austerberry v. Corporation of Oldham (1885) 
29 Ch. D. 750. 

(4) Dewar v. Goodman, [1908] 1 K. B. 94. 
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He is, of course, frequently the person who conveys the 
land to the covenantee, but he is not necessarily so. 

The " owner," with whom the covenant is made need 
not hold in fee simple. But whatsoever estate he has, 
his successors to get the benefit of the covenant must 
succeed to part of his estate, for they only become parties 
by " privity of estate." (1) 

It seems, however, that a lessee of the covenantee is 
regarded as having part of his estate so as to enable him 
to sue if the covenant is made with the covenantee and 
his assigns. (2) 

Illustkations. 

1. Campbell was possessed of certain lands for a term of years. He 
assigned the unexpired residue of his term to Corp with a covenant 
for quiet enjoyment. Corp entered, and then assigned to Lewis. 
The covenant was broken by the landlord entering and ejecting 
Lewis. Lewis sued Campbell on the covenant, and it was held that 
he was entitled to, as the covenant ran with the land and he was 
therefore entitled to the benefit of it. (3) 

2. A was seised of a manor whereof a chapel was parcel. A 
prior covenanted with A and his heirs that he and his convent 
would sing all the week in the chapel. A gave the manor to one of 
his grandsons (who was not his heir) and his wife in tail. It was 
held that they had an action of covenant against the prior, ' ' for the 
covenant is to do a thing which is annexed to the chapel, which is 
within the manor and so annexed to the manor." (4) 

3. A was owner of an estate consisting of two plots X and Y. 
He sold X to B, and B covenanted with A, his heirs and assigns, not 
to carry on the trade of a licensed victualler on his plot. A then 
sold plot Y to C, who leased it for 99 years to D. D was held 
entitled to enforce the covenant against B, as he was an " assign " of 
part of the estate of A. Fry, J., said that lessees ought to have the 
benefit of covenants in the case of ' ' covenants where the assignees 
are to have the same benefit as the covenantees had." (5) 

(1) See notes to Spencer's case, 1 Sm. L. C. 

(2) Taite v. Gosling (1874), 11 Ch. D. 273. 

(3) Lewis V. Campbell (1819), 8 Taunt. 715 ; Campbell v. Lewis 
(1820), 3 B. & A. 392. 

(4) The Prior's case, cited in Spencer's case, 1 Sm. L. C. 

(5) Taite v. Gosling (1879), 11 Ch. D. 273. 
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4. A lessor covenanted with the lessee and his assigns to keep in 
repair certain houses, not comprised in the lease. An assignee of 
the lease sought to enforce the covenant. Held, that, as the cove- 
nant related to the repair of houses other than those demised, it 
related to something not to be done on the land and was collateral 
and did not run with the land. (1) 



Art. CLXXY. — Covenants hy Owners enforceable 
in Equity. 

1. A restrictive covenant made by a purchaser 
with the vendor on the sale of land may be enforced 
against all subsequent purchasers with notice. (2) 

2. The rule only applies to restrictive cove- 
nants, that is, to covenants to abstain from using 
the land in particular ways. It will not be 
extended to a covenant to expend money on 
repairs or otherwise, (3) 

3. The covenant cannot be enforced against 
a purchaser for value without notice of the cove- 
nant. (4) 

4. It may be enforced not only by the cove- 
nantor himself but by assigns from him of land to 
which the benefit of the covenant is intended to be 
annexed, although such assigns take without notice, 
for the benefit runs with the land at law. (5) 

Note. — Covenants restricting the enjoyment of land 
(, except, of course, as between the contracting parties and 

(1) Dewar v. Goodman, [1908] 1 K. B. 94. 

(2) Tulk V. Moxhay (1848), 2 PhU. 774, 88 E. E. 289. 

(3) Austerberry v. Corporation of Oldham (1885), 29 Ch. D. 750. 

(4) 16., and see A. G. v. Biphosphated Guano Co. (1879), 11 
Ch. D. 327. 

(5) Eogers v. Hosegood, [1900] 2 Ch. 358. 
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their privies in contract) are not enforceable by any- 
thing in the nature of action or suit on the contract. 
No possession of the land coupled with notice of the 
covenants can create privity of contract. But if the 
covenant be negative, so as to restrict the mode of use 
and enjoyment of the land, then there is called into 
existence an equity attached to the property of such a 
nature that it is annexed to and runs with it in equity. 
This equity, although created by covenant or contract, 
cannot be sued on as such, but stands on the same foot- 
ing with, and is completely analogous to, an equitable 
charge on real estate created by some predecessor in title 
of the present owner of the land. So the doctrine does 
not apply to contracts of a personal nature, such as a 
contract to repair, which can only be enforced by making 
the owner put his hand in his pocket. The land cannot 
spend money on itself, and there is no personal liability 
on the owner of the land for the time being, because 
there is no contract on which he can be sued in 
contract. (1) 

Purchaser. — It follows that the contract is enforceable 
not only against purchasers of the freehold but against 
lessees, or mere occupiers, who take with notice. What 
the Court does is, not to enforce the contract as a personal 
contract, but to insist that the land shall not be used in 
breach of the covenant by one who has taken the land 
with notice of the existence of the covenant. (2) 

The Might to Enforce. — In order that there may be a 
right to enforce the covenant by any one not being the 
original covenantor the burden of the restrictive covenant 
must be imposed for the benefit of land reserved by the 
vendor or some part of it. The covenant may be 

(1) Per Farwell, J., in In re Nisbet v. Potts' Contract. [1905] 1 
Ch. 391, 396, 397. 

(2) Mander v. Falcke, [1891] 2 Ch. 554 ; John Robert's Brewery 
V. Holmes, [1900] 1 Ch. 188, 
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expressly declared to be made for the benefit of par- 
ticular land of the vendor, or, though not so expressed, 
circumstances may show that it was so intended when the 
covenant was made. In either case the benefit of the 
covenant is annexed to, and runs with, the land for 
the benefit of which it is made, so that any purchaser of 
such land buys the benefit of the covenant, even though 
he has not specially bargained for it and does not know 
of its existence. (1) 

Building Estates. — Covenants of this kind are com- 
monly found in sales or leases of land forming parts of 
building estates. An owner of land lays it out for build- 
ing, and imposes on every purchaser of a plot restrictive 
covenants, regulating, for the protection of the estate as 
a whole, the kind of buildings which shall be erected. 
These covenants would afford little or no protection if 
the purchaser of a plot could free his plot from the 
covenant simply by selling it to a third person. To be 
of any value they must bind not only the original pur- 
chaser but purchasers from him. And Courts of Equity 
will enforce them against every sub-purchaser who takes 
with notice. Moreover, the covenant can be enforced 
not only by the original covenantee, but by purchasers 
of other plots for the protection of which the covenant 
was made. (2) 

Notice. — The notice may be actual or constructive. 
A purchaser has constructive notice if he wilfully 
abstains from inquiring as to the covenants. Moreover, 
a purchaser is bound to inquire into the title of his 
vendor, and is affected with notice of all that he would 
have ascertained if he had made proper inquiries. He 
has constructive notice of all deeds which constitute the 

(1) See Rogers v. Hoseg-ood, [1900] 2 Cli. at p. 408. 

(2) lb. and Nottingham Brick Co. v. Butler (1885), 15 Q. B. D. 
261, 16 Q. B. D. 778. 

a z 
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usual title of what he buys, and constructive notice of a 
deed is constructive notice of its contents. (1) 

It seems that the burden of proof is on the defendant, 
if he contends that he is not bound because he purchased 
for value without notice. It is not for the plaintiff to 
prove that he had notice. (2) 

iLLUSiaATIONS. 

1. In 1808 T, being owner iu fee of " Leicester Square Garden 
or Pleasure Ground with the equestrian statue then standing in the 
centre thereof and the iron railing and stone- work round the same," 
sold the same to Elms. Elms covenanted for himself, his heirs and 
assigns, " to keep the Square Garden open as a pleasure ground and 
uncovered with buildings." The Square passed by divers convey- 
ances to the defendant, who asserted a right to build on it. He 
admitted he had purchased with notice of the covenant, though he 
had not himseK entered into any like covenant. 

He was held bound by the covenant and restrained from building 
on it. (3) 

2. A, by deed, conveyed for value to trustees in fee a piece of land 
as part of the site of a road to be made and maintained by the 
trustees, and the trustees covenanted with E for themselves, their 
heii-s and assigns, to make and at all times keep in repair the road. 
The trustees made the road, and afterwards sold the land to the 
defendants, who purchased with notice of the covenant. 

A could not enforce the covenant against the defendants, as 
it was not a restrictive covenant. (4) 

3. Ow^ners of land conveyed a plot of land in Palace Gate to 
the Duke of Bedford, and the Duke covenanted for himself, his 
heirs and assigns, not to build on it more than one dwelling-house 
only adapted and used for a private residence. They conveyed 
another plot to Sir John MUlais, who purchased without any know- 
ledge of the Duke's covenant. The devisees and trustees of Sir 
John Millais's wiU were held to be entitled to enforce the cove- 
nant against purchasers with notice from the Duke, who were 



(1) Patman v. Harland (1881), 17 Ch. D. 353 ; In re Nisbet and 
Potts' Contract, [1905] 1 Ch. 391. 

(2) III, re Nisbet and Potts' Contract, stqira. 

(3) Tulk V. Moxhay (1848), 2 PhiUips 774, 88 R. R. 289. 

(4) Austerborry v. Oldham Corporation (1885), 29 Ch. D. 750. 
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intending' to build a block of flats on the plot, as they had become 
assigns of land for the benefit of which the covenant was made 
and to which it had become annexed. (1) 



Sect. III.— NEGOTIABLE INSTEUMENTS. 

Art. CLXXVL— Negotiability/ of Bills of 
Exchange and Cheques. 

The holder of a bill of exchange (or cheque) 
may sue on it in his own name. 

Note. — By the law merchant, adopted as part of the 
common law and now codified by the Bills of Exchange 
Act, 1882, a bill of exchange is an assignable contract. 

A cheque is a particular kind of bill of exchange and 
is assignable in the same way as other bills of exchange. 

A person becomes a holder of a bill of exchange when 
it is transferred to him by delivery and (if the 'bill is one 
requiring indorsement) indorsement. A holder of a bill 
may have even better rights to sue on the bill than the 
original party had. For instance, if the original party 
has procured the bill by fraud, and has transferred the 
bill to another person, who has given value for it in good 
faith without notice of the fraud, the holder can sue on 
the bill, although the original party could not. 

If A draws a bill of exchange on B, payable " to C or 
order," that is a request made by A to B to pay money to 
C. If B " accepts " the bill by writing on it his accept- 
ance, he thereby agrees to pay the money "to C or order." 
There is now a contract between A and B by which B 
promises to pay C money at A's request. We will assume 
that B owed A money, and that this debt is the con- 
sideration for B's acceptance. 

(1) Rogers v. Hosegood, [1900] 2 Ch, 388. 
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Now A, having B's acceptance in writing, sends the 
bill so accepted to C. C, though not an original party 
to the contract, can sue B if B does not pay the amount 
which he has promised A he will pay C. C can now 
transfer the bill to D. B's promise is to pay the bill " to 
C or order." by writing his name on the back is 
understood to order that the bill shall be paid to the next 
transferee, D. D can in the same way transfer the bill to 
E. C, D, and E are each in turn holders. 

If the amount which B has promised to jjay is not 
paid to the person who is the holder when the time for 
payment arrives, that holder can sue B. Or he may 
again transfer the bill to another holder and give him 
the right to sue. 

If A has procured B's acceptance by fraud, he can- 
not himself sue on the contract, nor can C if he knows 
of the fraud, but any holder who has given value for the 
bill in good faith can sue, and can give a right to sue to 
any subsequent holder — and the fraud in the inception 
of the bill is no defence. 

This is a very short summary of the law relating to 
bills of exchange, but is sufficient to show what is meant 
by negotiability of bills of exchange. 



Art. CLXXVII. — Negotiability of Promissonj 

Notes. 

A promissory note is an unconditional promise 
in writing made by one person to another, signed 
by the maker, promising to pay on demand, or at a 
fixed or determinable future time, a sum certain in 
money to, or to the order of, a specified person or 
bearer. 

A promissory note may be trausferred by the 
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person to whom the promise is made to another 
person. The holder of a promissory note may sue 
on it in his own name. (1) 

Note. — The law relating to promissory notes is 
similar in many respects to the law relating to bills of 
exchange. A promissory note may pass from one person 
to another by mere delivery if the promise is to pay " to 
bearer." If the promise is to pay to a specified person 
"or order," he must endorse it as well as deliver it to 
complete the title of the next holder. 

If the sum promised to be paid is not duly paid to 
the holder, he can sue in his own name as in the case of 
a bill of exchange. And a holder for value without 
notice of fraud may get a better title than the person 
from whom he takes the note. 

Promissory notes are therefore negotiable instruments 
like bills of exchange, and each holder of the note in 
turn is an assignee of the contract and entitled to sue in 
his own name. 

Promissory notes were not negotiable at common 
law. They were regarded only as evidence of a debt. 
But they were made negotiable by Stat. 3 & 4 Anne, c. 9. 
The law relating to them is now codified in the Bills of 
Exchange Act, 1882. 

Bank notes are promissory notes made by bankers, 
and are payable on demand to bearer. The holder of a 
bank note can sue the bankers on it if the bankers do 
not pay him the amount of the note when he demands 
it. Bank notes are in the fullest sense negotiable 
instruments, and the property in them passes by mere 
delivery. (2) 

(1) See the BiUs of Exchange Act, 1882, Part IV. 

(2) Miller v. Race (1791). 1 Burr. 452, 1 Sm. L. C. 



342 CONTRACTS 

Art. OLXXVIII. — Negotiability of Debentures 
payable to Bearer. 

Debentures of a limited company payable to 
bearer are negotiable instruments transferable by 
mere delivery, i.e. the bearer of such a debenture 
acquires by its delivery to him the right to sue on 
the debenture, and if he is a honu fide holder for 
value he may have a better right than the person 
from whom he takes it. (l) 

Note. — Just as the common law adopted the law 
merchant in the case of bills of exchange, so in quite 
recent times it has adopted the custom of merchants with 
regard to debentures payable to bearer. (1) 

The student who desires to master this subject should 
read the judgments of the Exchequer Chamber in 
Groodwin v. Robarts, (2) and of Kennedy, J., in the 
Bechuanaland Exploration Co. v. London Trading Co., (3) 
where the nature of these documents is fully explained. 

Illustration. 

A company issued to C debentures payable to bearer. C trans- 
ferred them to R. Tlie company being in liq^uidation, E. made 
good his claim against the company, although as against C the 
company would have had a good defence. R took the debentures 
without notice of a cross-claim that the company had against C. 
which would have prevented C from making good a claim by him 
against the company. (4) 

(1) Bechuanaland Exploration Co. i'. London Trading Co., 
[1898] 2 Q. B. 658. 

(2) L. R. 10 Ex. 337, and in H. L., 1 A. C. 476. 

. (3) [1898] 2 Q. B. 658. See also Edelstciu v. Sehuler & Co., 
[1902] 2 K. B. 144. 

(4) Farmer 11. Goy & Co., [1900] 2 Ch. 149 ; re Palmer's Decora- 
tion and Furnishing Co., [1904] 2 Ch. 743. 
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Sect. IV.— ASSIGNMENT OF CONTEACTS. 

Art. CLXXIX.— General Rule. 

1. The general rule of the common law is that no 
contract is assignable by act of a party. That is to 
say, neither party to a contract can by any act of 
his assign to another person the right to sue on the 
contract, or can divest himself of the liability to be 
sued for breach of the contract. 

2. To this rule there are exceptions in the 
cases of: 

(a) Bills of lading ; 

(h) Shares in companies. 

3. Equity recognized and assisted the assign- 
ment of the benefit of many Contracts, and now by 
statute the benefit of some of these is assignable at 
law, namely : 

(a) Debts and choses in action within the pro- 
visions of the Judicature Act, 1873. 

(b) Policies, of life insurance and policies of 
marine insurance. 

J^ofe. — Assignment by act of the party must be 
distinguished from Novation. Novation takes place 
when one party to a contract is released by the other 
party in consideration of a third person taking over the 
liabilities of the party released. Novation can only take 
place by agreement between the original parties to the 
contract. (I) 

The exceptions above enumerated are explained in 
the following articles. 

(1) See Art. CXXIII. 
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Art, CLXXX, — Bills of Lading. 

1. Every consignee of goods named in a bill 
of lading and every endorsee of a bill of lading 
to whom tbe property in the goods therein men- 
tioned shall pass upon or by reason of such con- 
signment or endorsement, shall have transferred to 
and vested in him all rights of suit and be subject 
to the same liabilities in respect of such goods as if 
the contract contained in the bill of lading had 
been made with himself. (1) 

2. Any right to claim freight against the 
original shipper or owner is not prejudiced or 
affected by the rules contained in the preceding 
paragraph. 

Note. — A bill of lading is an acknowledgment by a 
shipowner (or the master of the ship as his agent) that 
goods have been shipped on board a vessel. It usually 
states the terms of the contract agreed on by the ship- 
owner and the shipper (2) for the carriage of the goods, 
as, for instance, where and to whom the goods are to be 
delivered, how the freight is to be paid, and that the 
goods are to be delivered in the like good order and 
condition in which they are shipped, unless the ship- 
owner is prevented by one of the causes expressly 
enumerated, which are called the " excepted perils." 

A bill of lading may be assignable on the face of it, 
i.e. it may make the goods deliverable to some person 

or his assigns, or to some person or order, or " to 

or order or assigns." 

In such a case the bill of lading may pass from one 

(1) The Bills of Lading Act, 1855, ss. 1 and 2. 

(2) That is, the person who delivers the goods to a shipowner 
for shipment. 
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person to another by endorsement and delivery. If the 
shipper is the person named in the bill of lading (or if 
no person is named) as consignee, he may endorse and 
deliver the bill of lading to some person to whom he 
wishes the goods to be delivered, such as a purchaser 
of the goods. 

If the bill of lading makes the goods deliverable to a 
consignee who is not the shipper (such as a person who 
has bought the goods), that is equivalent to a delivery to 
him, and the property in the goods passes to him by such 
consignment to him. (1) The bill of lading will then 
be delivered to him so that he can get the goods at the 
end of the voyage. But he again may sell the goods, 
and, in order that the purchaser may be able to claim 
them, he will endorse and deliver the bill of lading to 
the purchaser. 

So long as the goods are at sea, endorsement and 
delivery of a bill of lading, assignable on the face of it, 
transfers (if the parties so intend) the property in the 
goods. (2) 

But at common law the contractual rights contained 
in the bill of lading were not assignable. (3) So if A 
shipped goods and the property in the goods passed by 
consignment, or by assignment of the bill of lading, to 
B, B could claim the goods at the end of the voyage. 
But, not being a party to the contract, he could not sue 
the shipowner for any breach of the contract contained 
in the bill of lading, or be sued for the freight. 

It was to remedy the difficulties that arose out of 
this state of the law that the Bills of Lading Act was 

(1) Sale of Goods Act, 1893, s. 18. 

(2) Lickbarrow v. Mason (1V94), 5 T. R. 683 ; Sewell v. Burdick 
(1884), 10 A. C. 74 

(3) Thomson v. Dominy (1845), 14 M. & W. 403 ; Howard v. 
Shepherd (1850), 9 C. B. 297. 
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passed. And now if the property in the goods passes by 
consignment of the goods to a consignee named in a 
bill of lading, or passes by endorsement and delivery of 
the bill of lading from the named consignee, or from the 
shipper, to another, or any number of persons in succession, 
each of such persons in turn takes along with the property 
in the goods the rights of contract contained in the bill 
of lading, and, as long as he is holder of the bill of lading, 
can be sued on the bill of lading for the freight, as if he 
had been originally a party. 

The Act, however, reserves to the shipowner the 
right to sue the shipper for freight. By assigning the 
bill of lading to another the shipper confers on that 
other rights and liabilities, but does not wholly divest 
himself of liability. 

Not a Negotiable Instrument. — It must be remembered, 
however, that a bill of lading is not a negotiable instru- 
ment in the strict sense of the term. A person cannot, 
by endorsing a bill of lading for goods to which he lias no 
title, confer any title on an endorsee, even though the 
latter gives value and has no notice of the defective 
title. (1) And as the rights of contract only pass 
when the property in the goods passes, an endorsement 
by a person who has no title to the goods does not 
operate as an assignment of the contractual rights. The 
Act speaks expressly of an endorsee of a bill of lading 
" to whom the property in the goods shall pass " upon or 
by reason of endorsement. (2) 

Bills of lading are therefore not "negotiable 
instruments " like bills of exchange. (3) 

(1) Barber v. Meyei-stein (1870),' L. R. 4 H. L. 317; Ogle i;. 
Atkinson (1814), 5 Taunt. 579. 

(2) Sewell v. Burdick (1884), 10 A. C. 74. 

(3) Per Lord Loughborough in Lickbarrow v. Mason (1788- 
1794), 1 H. Bl. 367 ; per Lord Campbell in Gurney v. Belirend 
(1854), E. & B. (i34. 
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Illustkaiion. 

A ships g-oods at Bombay in B's ship. B gives A a biE of 
lading for the goods, which states that the goods are to be delivered 
to A or his assigns at London in the Kke good order and condition 
in which they are shipped. A endorses the bill of lading, by 
writing his name on the back, and sends it to C in London, C 
having bought the goods of A. C is now an endorsee of the bill 
of lading, to whom the property of the goods has passed by endorse- 
ment and delivery of the bill of lading. 

If B commits a breach of contract by not delivering the goods 
to C {i.e. to A's assign), C can sue him for breach of contract. 
' 1 If the freight is not paid in accordance with the bill of lading, 
B can sue C. Or, if he prefers, he can sue A the shipper. But 
if D steals the bill of lading from C, no property in the goods 
passes to him, and if he endorses it to E, E acq[uires no property 
in the goods and cannot sue B on the contract contained in the 
bill of lading. 



Art. CLXXXL- — Shares in Compamev. 

A share in a limited company is a chose in 
action. It may confer a right in the shareholder 
to dividends and an obligation by him to pay 
calls. 

The shares or other interests of any member in 
a company registered under the Companies Acts, 
1862 to 1907, are capable of being transferred in 
accordance with the regulations of the company. (1) 

Note. — The Companies Clauses Act, 1845, contains 
similar provisions, making transferable the shares and 
stock in companies incorporated under the provisions of 
special Acts incorporating that Act. (2) 

(1) Companies Act, 1862, ss. 22 and 24, and as to tran.ffer of 
liabilities by transfer of shares, see s. 38. 

(2) 8 & 9 Vict. c. 16, s. 14 et seq. 
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Art. CLXXXII. — Assignment of Choses in 
Action in Equity. 

1. Courts of Equity recognized and assisted the 
assignment of all choses in action including therein 
rights or benefits due under a contract, except 
where the right or benefit purported to be assigned 
was personal to the assignor in the sense that the 
obligation to the benefit of which the assignor 
was entitled was dependent upon the personal 
qualities, character, or requirements of the assignor, 
and might be enlarged or altered if the personality 
of the person who was entitled to the benefit was 
changed, 

2. The liability of any person under a contract 
cannot be divested by assignment, and cannot be 
assigned either at law or in equity. 

3. The assignment of the benefit of a contract, 
though good as between assignor and assignee, is 
not perfect for all purposes without notice. In par- 
ticular if, without having had notice of the assign- 
ment, a debtor pays the debt to the assignor, that 
is good payment as against the assignee. 

4. The assignee takes subject to all equities 
afiecting the assignor at the time of the assign- 
ment. 

5. The right of the assignee to sue in his own 
name without joining the assignor depends upon 
the nature of the chose in action assigned. 

6. Assignments partaking of the nature of 
champerty are against public policy and void. 
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Note. — As a general rule, at common law no assign- 
ment could be made of any right or benefit due under 
a contract, and the only way in which, prior to the 
Judicature Acts, a transfer of the rights to any debt or 
legal chose in action could, without a novation, be effected 
at law, was by the creditor giving a power of attorney to 
the person to whom he wished to transfer the right. 
This power authorized the transferee to sue in the trans- 
feror's right and name for the transferee's own benefit. 
Courts of Equity assisted this method of transfer by 
compelling the transferor to allow his name to be used 
in an action at law ibrought by the transferee to recover 
the subject-matter of the assignment; but they Avould 
not, in the case of a chose in action recoverable at law, 
interfere unless there was actual or threatened obstruction 
by the transferor, because the transferee had his remedy 
at law by suing in the transferor's name under his 
power of attorney. In cases of this kind, where the aid 
of a Court of Equity was invoked, it would be necessary 
to bring all the parties before the Court, namely, the 
original creditor, his assignee, and the debtor, so that in 
case any action at law had subsequently to be brought 
against the debtor, the debtor would be bound by the 
decree of the Court of Equity as being a party to the 
proceedings in which the decree was given. 

In the case of an equitable chose in action (that is, 
one of such a character that Courts of Equity had a 
special jurisdiction over it, such as a legacy under a 
will), the assignee of such a chose in action could sue in 
his own name in a Court of Equity in respect of it. 

The first of the rules in this article is fully explained 
by Collins, M.R., in Tolhurst v. Associated Portland 
Cement Co. (1) 

Where the right or benefit due under the contract is 
of a wholly impersonal kind, such as money to be paid to 

(1) [1902] 1 K. B. 660, 668. 
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an artist for a picture he has painted, or a right to have 
a definite number of eggs delivered by a farmer, it would 
be assignable. But if the artist had contracted to paint 
A's portrait, A could not assign his right to B so as to 
enable B to call upon the artist to paint his (B's) 
portrait. Or, again, if the farmer had agreed to sell A 
all the eggs he should require for manufacturing pur- 
poses for a year, A could not assign his right to the 
delivery of the eggs to another, and perhaps a larger, 
manufacturer, so as to entitle the latter manufacturer to 
call upon the farmer for all the eggs that he (the latter 
manufacturer) might require. In every case the question 
as to whether the right under the contract is personal to 
the person entitled to it is one of construction of the 
contract, having regard to the circumstances of the case. 

Svhject to all Equities affecting the Assignor. — The 
debtor can avail himself of all equitable (and, of course, 
all legal) defences against the assignee which would 
have been available against the assignor. The assignee 
gets no better rights than the- assignor had at the time 
of the assignment. (1) 

Consideration for Assignment. — It is sometimes said 
that an assignment of a chose in action is not good 
unless made for consideration. The true rule, however, 
seems to be that though a promise or expression of 
intention to assign cannot be enforced \vithout considera- 
tion, yet, when there is an actual assignment and the 
assignor has done everything necessary to complete 
the assignment, it is good though made voluntarily. An 
actual assignment, like an actual gift of a chose in 
possession, is good, though an agreement to assign, like 
an agreement to give a chose in possession, cannot be 
enforced unless made for valuable consideration. (2) 

(1) See Tui-ton v. Benson (1718), 1 P. Wins. 496, suid cases 
collected in 2 White & Tudor, L. C. ; notes to Eyall v. Kowles. 

(2) Harding v. Harding (1886), 17 Q. B. D. Ui -, In re Patrick. 

[1891] 1 Ch. 82. 
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Gliamperty is an agreement for " the unlawful main- 
tenance of a suit in consideration of a bargain for jjart of 
the thing or some profit out of it."(l) So an assignment 
of the subject-matter of an action, or the proceeds of it, 
pendente lite, especially if it be to a solicitor conducting 
the cause, is bad as partaking of champerty. (2) 



Illtjsteations. 

1. Deasa Hole and John Leech wrote a hook called " A Little 
Tour in Ireland," and contracted with Bradhury and Evans to 
puhUsh it. Bradbury and Evans died, and were succeeded in 
business by' Bradbury, Evans, and Co. Bradbury and Evans had 
purported to assign the contract to their successors. 

Hole and Leech in contracting with Bradbury and Evans relied 
on their personal skill and judgment as publishers. Bradbury, 
Evans, and Co. could not therefore take the benefit of the contract 
and were restrained from continuing to publish the book. (3) 

2. B contracted to supply to K (a cake manufacturer) all the 
eggs of a specified q[uality " that he shall rec[uire for manufacturing 
purposes for one year," and K undertook not to purchase from 
any other merchant as long as B should supply them. K trans- 
ferred his business to a company and purported to assign the 
contract. In an action by K and the compa,ny against B for 
refusing to supply eggs, it was held that the contract was personal 
and not assignable, as it referred to the number of eggs that K 
personally should require, and that the company could not by the 
assignment claim the benefit of the contract. (4) 

3. P executed a voluntary settlement by which he assigned 
to trustees four debts which were due to him, with power to sue 
for the debts, upon trust to apply the proceeds for the benefit of 
his wife and other relatives. P then received payment of these 
debts. Held, that the debts were completely assigned (though 
the assignment was voluntary) and that the trustees could prove 
for the amount against the estate of P after his death. (5) 

(1) Per Grant, M.R., Stevens v. BagweU (1808), 15 Ves. 139. 

(2) Simpson ■;;. Lamb (1867), 7 E. & B. 84. 

(3) Hole V. Bradbury (1879), 12 Ch. D. 886 ; see also Griffith v. 
Tower Publishing Co., [1897] 1 Ch. 21. 

(4) Kemp v. 'Baerselman, [1906] 2 K. B. 604. 

(5) In re Patrick, [1891] 1 Ch. 82. 
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Art. CLXXXIII. — AssignmenU under the 
Judicature Act, 1873. 

" Any absolute assignment by writing under the 
hand of the assignor (not purporting to be by way 
of charge only) of any debt or other legal chose in 
action, of which express notice in writing shall have 
been given to the debtor, trustee, or other person 
from whom the assignor would have been entitled 
to receive or claim such debt or chose in action, 
shall be, and be deemed to have been, eflfectual in 
law (subject to all equities which would have been 
entitled to priority over the right of the assignee 
if this Act had not passed) to pass and transfer 
the legal right to such debt or chose in action from 
the date of such notice and all legal and other 
remedies for the same and the power to give a 
good discharge for the same without the con- 
currence of the assignor." (1) 

Note. — Before the passing of this Act whenever an 
equitable assignee of a contract sued on the contract he 
was bound to join as co-plaintiff with him the original 
contractor. And this is still the rule in all cases not 
falling within the above provision of the Judicature 
Act. (2) 

This Act, however, enables the assignee in certain 
cases to bring an action in his own name, and to give 
discharges in his own name, without the concurrence 
of the assignor. 

(1) Judicature Act, 1873, s. 25 (6). 

(2) For an exceptional case in whicli it was held not necessary 
to join the assignor, see Tolhurst v. Associated Portland Cement 
Co., [1903] A. C. 414. 
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The following points must be kept in mind :^ 

1. Chose in Action means all personal rights of pro- 
perty which can only be claimed or enforced by action 
and not by taking physical possession, and the Act applies 
to any debt or right which the Common Law looks on as 
non-assignable by reason of its being a chose in action, 
but which a Court of Equity deals with as being 
assignable. (1) 

2. The assignment must be hy writing, signed by the 
assignor. 

3. It must be an absolute assignment, not merely an 
assignment as security for a debt. 

4. Express notice in writing must have been given to 
the debtor or person against whom the cause of action 
would, but for the assignment, be enforceable. 

5. The assignment takes effect from the date of the 
notice. 

6. If these conditions are complied with, the assignee 
can sue in a court of law in his own name without 
joining the assignor. 

7. But the defendant can set up any equitable de- 
fences that would have been available against the 
assignor. 

A great many cases have been decided on this section, 
and the student who desires further information should 
consult the cases collected in the practice books. 

Illustkations. 

1. M coutraoted to sell his reversionary interest in property 
to R. E, by deed, assigned his interest imder the contract to T. 
Notice in -KTiting of the assignment was given to M. M after- 
wards broke his contract by refusing to complete the sale. 

T can sue M in his own name for damages for breach of the 

(1) Per ChanneU, J., in Torkington v Magee, [1902] 2 K. B. 
427, 420. 

0. 2 A 
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contract. The contract was properly assigned befpre breach and 
the assignee can sue for any subsequent breach. (1) 

2. A is indebted to B for goods sold and delivered. B by writing 
under his hand assigns the debt absolutely to C. C gives A notice 
in writing of the assignment. C can sue A as assignee without 
joining B as a party. If A pays the debt to C, that discharges 
the debt. 

If A pays B after notice of the assignment, this is no pay- 
ment and does not prevent C suing. (2) 

3. Defendants (executors and trustees under a wUl) sent to 
George Harding in Australia an account showing a balance due to 
him on account of his share of the residuary estate. George sent 
this to his daughter with the following directions : " I hereby 
instruct the trustees to pay to my daughter Laura the balance 
shown in the above account." Notice in writing of this assignment 
was given to Laura by the defendants. This was held to be a good 
assignment (though made without consideration), and Laura was 
entitled to sue on the account in her own name. (3) 



Art. CLXXXIV. — Policies of Insurance {Marine 
and Life). 

Policies of marine insurance and policies of life 
insurance were generally assignable in equity, and 
now by statute the assignee can sue in bis own 
name. But tbe assignee gets no better right than 
his assignor, and the insurer is entitled to make any 
defence against the assignee which he would be 
entitled to make if the action had been brought 
in the name of the person by whom the policy was 
effected. (4) 

(1) Torkington v. Magee, [1902] 2 K. B. 427. 

(2) See Brioe v. Bannister (1878), 3 Q. B. D. 569, but it is 
doubtful whether the case is good law on some points decided. 

(3) Harding v. Harding (1886), 17 Q. B. D. 442. 

(4) See the Policies of Assurance Act, 1867 (Life), and the 
Marine Insurance Act, 1906, ss. 50 and 51, where the conditions 
and efEect of assignment are dealt with. 
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Art. CLXXXV. — Assignment hy Bankruptcy. 

When a person is adjudicated a bankrupt pro- 
perty belonging to him at the time of his bank- 
ruptcy passes to the trustee in bankruptcy. (1) 

The property so passing to the trustee includes 
things in action, i.e. the property in contracts and 
right to bring actions in respect of breaches of 
contract. (2) 

Things in action pass to the trustee without 
any assignment by the bankrupt, and are "deemed 
to have been duly assigned" to him. (3) 

Note. — Thus (subject to certain exceptions dealt 
with in the next article) the trustee is in the position of 
a legal assignee of the benefit of all the contracts of 
the bankrupt, and he alone can sue on such contracts — 
the bankrupt having no further interest in them. To the 
trustee passes also the right to sue for breaches of con- 
tract committed before the bankruptcy. 

When Transmission of Interest and Liability takes 
place. — No change of interest or liabilities occurs on. 
the making of a receiving order. No change occurs 
until there is either a composition or scheme approved 
by the Court or an adjudication in bankruptcy. (4) 

Executory Contracts. — Not only does the right to sue 
in respect of executed contracts — as for the price of goods 
sold and delivered — or for damages for breaches of con- 
tract pass to the trustee, but the benefit of executory 

(1) Except tools of his trade and wearing apparel and bedding 
to a value not exceeding £20 (Bankr^iptcy Act, 1883, s. 44). 

(2) Bankruptcy Act, 1883, s. 168. 

(3) lb. s. 50 (5). 

(4) See In re Berry, [1896] 1 Ch. 939, 945. 
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contracts also passes to him as if they had been assigned 
to him, for instance a contract for the sale and delivery 
of goods to or by the bankrupt. 

So if the bankrupt had a contract to do work, the 
trustee may (subject to the provisions of the Bankruptcy 
Act) execute the work. (1) But this does not apply to 
contracts in their nature personal, such as a contract 
for personal services or one the execution of which re- 
' quires the personal skill or judgment of the bankrupt — 
the person originally engaged to do the work. (2) 

Disclaimer. — The trustee is, however, empowered to 
disclaim onerous contracts. The effect of his so doing 
is to discharge, as from the date of the disclaimer, the 
rights, interest, and liabilities of the bankrupt in the 
contract disclaimed, but any person injured by the dis- 
claimer can prove in the bankruptcy for any injury he 
suffers by such disclaimer. (3) The trustee repudiates 
and leaves the other party to his remedy in damages. 

Proof in Bankruptcy. — When the other party to the 
contract has any claim against the bankrupt for damages 
for breach of contract or for debt (present or future), he 
must make his claim for the same by proving in the 
bankruptcy, and not by bringing an action against the 
trustee. (4) 

Discharge of Bankrupt. — After a person has been 
adjudged a bankrupt he is publicly examined as to his 
affairs, and after that he may apply to be " discharged." (5) 
If an order of discharge is made its effect is to re- 
lease him from all contract debts provable in his 

(1) See Bankruptcy Act, 1883, s. 57. 

(2) Knight v. Burgess (1864), 33 L. J. Ch. 727. 

(3) See the Bankruptcy Acts, 1883, s. 55, and 1890, s. 13. 

(4) As to what debts are provable, see Bankruptcy Act, 1883, 
s. 37. 

(5) Bankruptcy Act, 1883, s. 8. 
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bankruptcy. (1) But the order of discharge does not 
release any person who was jointly liable with him, or 
who was surety for him. (2) 

See illustrations to next article. 

Abt. CLXXXVI. — Things in Action which are 
not Assigned hy Bankruptcy. 

1. A right of action for damages for breach of 
a contract for personal services committed after the 
bankruptcy does not pass to the trustee, but remains 
in the bankrupt. (3) 

2. A right of action for damages for breach of 
contract resulting immediately in injury to the 
feelings or person of the bankrupt committed 
before or after the bankruptcy does not pass to the 
trustee. (4) 

Note. — Within the second rule fall such contracts 
as " a contract to carry him in safety, to cure his person 
of a wound or disease, or a contract with a person who 
subsequently becomes bankrupt to marry." (4) 

Illtjsteations. 

1. In April, 1899, defendants agreed to employ plaintifE for five 
years at a weekly salary as their traveller in their business of 
billiard-table makers. 

In June, 1901, plaintiif was adjudicated a bankrupt. Shortly 
afterwards the defendants dismissed him. He brought an action 

(1) Bankruptcy Acts, 1883, s. 30, and 1890, s. 2. There are 
certain exceptions mentioned in the Acts, including debts due to 
the Crown and certain judgment debts. 

(2) 15. s. 30 (4). 

(3) BaUey v. Thurston & Co., Ltd., [1903] 1 K. B. 137. 

(4) Per Parke, B., in Beckham v. Drake (1849), 2 H. L. C. 579, 
627, 81 R. E. 301, 332 ; of. the rule in Tort, see Rose v. Buokett, 
[1901] 2 K. B. 449. 
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for wrongful dismissal, and it was held that the action was 
maintainable by him as the contract was for personal services and 
the right to sue for breach had not vested in his trustee, (1) 

2. B entered into an agreement with D and S to serve them 
for seven years at weekly wages as their foreman in their business 
of type-founders. D and S dismissed him before the expiration 
of the seven years. Then B became bankrupt. Here there was a 
breach of contract and right of action for damages before the 
bankruptcy. Accordingly the right of action had passed from B, 
and he could not sue. (2) 

3. A builder contracted to erect certain buildings. He became 
bankrupt. His trustee completed the buildings (the other party to 
the contract raising no objection). The trustee became thus 
entitled to be paid the amounts payable under the building 
contract. (3) 

4. C agreed with B to bxiild a chapel. Before he had com- 
pleted the work he became bankrupt. The trustee claimed to com- 
plete the work. It was held that this was a contract involving the 
personal skiU of the builder, and could not be completed by the 

trustee. (4) 



Art. GLXXXVII. — Assignment hy Conviction of 
Felony or Treason. 

During the time that a person is under dis- 
ability to contract by reason of his being a convict, 
all rights of action to which he is entitled at the 
time of his conviction, or to which he becomes 
entitled during his disability, vest in an adminis- 
trator appointed by the crown. (5) 

Note. — As to the disability by reason of being a 
" convict," and the duration of the disability, see supra 
Art. XL VI., and note thereto. 

(1) Bailey v. Thurston & Co., Ltd., [1903] 1 K. B. 137. 

(2) Beckham v. Drake (1849), 2 H. L. C. 579, 81 R. R. 301. 

(3) Drew v. Joselyne (1887), 18 Q. B. D. 590. 

(4) Knight v. Burgess (1864), 33 L. J. Ch. 727. 
(6) The Forfeiture Act, 1870, ss. 6-10 and 30. 
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Sect. V.— DEVOLUTION BY DEATH AND 
MARRIAGE. 

Art. CLXXXYllL— Devolution by .Death. 

1. Upon the death of a person his personal 
property (including those rights in action which 
survive him) goes to his personal representatives, 
i.e. his executors or administrators, whose duty it 
is, after paying his debts and testamentary and 
funeral expenses, to distribute his estate among 
those entitled to it under his will or in accordance 
with the statutes of distributions. 

2. The general rules are : 

(i.) That the personal representatives can sue 
and be sued for all debts due to and from the 
deceased, and for all breaches of contract committed 
in the lifetime of the deceased. 

(ii.) That the benefit and burden of all executory 
contracts pass to the executors, except those con- 
tracts which are intended by the parties to be 
for life only, and those which by their nature are 
determined by the death of one of the parties, 
such as contracts for personal services, (l) 

3. To these rules there are exceptions : 

(i.) Personal representatives cannot sue or be 
sued for breaches in or after the lifetime of the de- 
ceased of those contracts a breach of which imports 

(1) See Tasher v. Shepherd (1861), 6 H. & N. 675, and see the 
illustrations cited below. As to joint contracts see Art. CLXIX., 
ante. 
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damage to the person or feelings of the deceased (as 
distinguished from his estate), such as contracts 
to carry in safety, to cure, or to marry. (1) 

(ii.) Personal representatives cannot sue for 
breaches of covenants running with the land 
occurring after the land has passed to the heir or 
devisee. (2) 

Explwnation. — The common law rule was "actio 
personalis moritur cum persona." This applied to actions 
for tort and contract. But as regards actions for contract 
(and some actions for tort) this rule was altered at a 
very early stage of our legal history, and now " when- 
ever a breach of contract has been committed in the 
lifetime of a testator his executor is entitled to maintain 
an action if it is shown upon the face of the proceedings 
that an injury has accrued to the personal estate." (3) 

And Lord A.binger says, " The authorities are uniform 
that the personal representative may sue not only for 
all debts due to the deceased by specialty or otherwise, 
but for all covenants, and indeed all contracts with the 
testator broken in his lifetime ; and the reason appears 
to be that these are choses in action and are parcel of 
the personal estate, in respect of which the executor 
or administrator represents the person of the testator 
and is in law the testator's assignee." (4) 

The parties to a contract may, however, agree that 
it is only to be binding during the lifetime of the 

(1) See the oases cited below. 

(2) See explanatory note, and Formby v. Barker, [1903] 2 Ch. 
539. 

(3) Per Brett, L.J., in Twycross v. Grant (1878), 4 C. P. D. 40, 
46 ; and see Stats. 13 Edw. I. St. 1, o. 23 ; 4 Edw. III. o. 7 ; 
25 Edw. Ill, St. V ; 31 Edw. Ill, St. 1, o. 11 ; 3 & 4 WiU. IV, o. 42, 
s. 14. 

(4) Raymond v. Fitoh (1835), 2 Cr. M. & R. 588, 41 R. R. 797. 
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parties. And contracts for personal services are, with- 
out any express provision, subject to an implied con- 
dition that they are to be determined by the death of 
either party. The personal representatives, therefore, 
cannot sue or be sued in respect of any breach occurring 
by reason of, or after, the death. (1) But it seems that 
they may sue, and are liable to be sued, for damages for 
any breach occurring in the lifetime of the deceased. (2) 

Contracts to Marry, etc. — In the case of these con- 
tracts the damages are given only for injury to the 
feelings of the party, and for a breach occurring even 
in the lifetime of the party the personal representatives 
cannot sue or be sued, at any rate, unless special damage 
to the estate, apart from damage to the feelings, has 
resulted from the breach. (3) 

Covenants Running with the Land, — By the death of 
the covenantee the benefit of such covenants went at 
common law to his heir or devisee, and the executors 
or administrators had no further interest in them. (4) 
But if during the lifetime of the deceased there had 
been a substantial breach, for which an action for damages 
would lie, the cause of action descended to the personal 
representatives, and they could sue for such damages. (5) 

Now by the Land Transfer Act, 1897, real estate 
vests in the executors or administrators until it passes 
from them by their assent or conveyance to the heir or 
devisee. (6) It seems, therefore, that for breaches com- 
mitted whilst the estate is vested in them they are the 

(1) Farrow v. WUson (1869), L. E. 4 C. P. 744. 

(2) Stubbs V. HolyweU Ely. Co. (1867), L. E. 2 Ex. 311. 

(3) Ctamberlain v. Williamson (1814), 2 M. & S. 408, 15 E. E. 
295 ; Finlay v. Cherney (1888), 20 Q. B. D. 294. 

(4) See Formby v. Barker, [1908] 2 Ch. 539. 

(5) See the judgment in Eaymond v. Fitch (1835), 2 Cr. M. & E. 
588, 41 E. E. 797 ; Kingdon v. Nottle (1813), 1 M. & S. 355 ; 
King V. Jones (1814), 5 Taunt. 418. 

(6) s. 3 (1). 
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proper persons to sue, as the benefit of covenants running 
with the land will be vested in them so long as the 
land is. 

Practice. — As to the practice when executors or 
administrators sue or are sued, see Order III., sect. 4, 
and as to continuing an action by or against personal 
representatives when a party dies after action begun, 
see Order XVII. 

IlLtrSTEATION-S. 

1. A agrees to build a ship for B, and receives payment in 
advance. A dies before the ship is finished. His executors must 
get some one else to complete the ship in accordance with the 
contract, or refund the money. (1) 

2. W agrees to pay C £100 if C succeeds in selling a picture at 
a certain price. W dies. Then C succeeds in selling the picture. 
The contract to employ C to sell the picture was a contract of 
agency, and was determined by Ws death. Ws executors are not 
bound by the contract, and are not liable to pay C the commission 
of £100. (2) 

3. F articled his son to a solicitor for five years. The solicitor 
covenanted to teach him the profession of a solicitor, in considera- 
tion of the payment of a premium. After about three years the 
solicitor died. F brought an action against the solicitor's executors 
for return of the proportionate part of the premiilm. 

It was held that, as the solicitor's executors were not bound to 
complete the contract, no action lay against them for not doing so, 
or for a return of part of the premium when they failed to do so. (3) 

4. P engaged F as farm bailiff, at 15s. a week, subject to six 
months' notice determining the hiring or the payment of six months' 
wages in lieu of notice. P died without any notice being given. 
P's executors refused to continue the employment, and F sued them 
for damages for wrongful dismissal. 

Held, the contract was of a personal nature and was determined 
by P's death, and his administratrix was not bound to continue the 
employment or pay F six months' wages in lieu of notice. (4) 

5. S was appointed consulting engineer to the defendants, in 

(1) Per Lord Abinger, C.B., in Siboni v. Kirkman (1836), 
1 M. & W. 418, 422. 

(2) Gampanari v. Woodburn (1854), 15 C. B. 400. 

(3) Ferns v. Carr (1885), 28 Ch. D. 409. 

(4) Farrow v. Wilson (1869), L. R. 4 C. P. 744. 
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December, 1865, for 15 months, at a salary of £400 a year, payable 
quarterly. He died intestate in September, 1866. At that time 
three quarters' salary were due to him. Although the contract was 
for personal services and was dissolved by his death, the right 
of action for the three quarters' salary due at his death survived to 
his administrator. (1) 

6. W promised to marry Ann Chamberlain. In November, 
1812, he broke off the engagement. Soon after Ann's health 
began to decline, and in the following May she died. Her adminis- 
trator brought an action for breach of promise against W. It 
was held that, as he could prove no special damage to her estate, the 
action must fail. (2) 

7. P promised to marry a widow. He died. The widow brought 
an action for breach of promise against his executors. The Court 
of Appeal held that the action would not Ue, but intimated that, if 
actual loss to the estate of the lady could be shown to have resulted 
from the breach of contract, an action of damages in respect of 
that loss might He. (3) 

8. A was a passenger on defendants' railway for reward, and 
the defendants promised to take due care in carrying him safely. 
In breach of their contract they did not take due care, whereby he 
suffered personal injuries, and was prevented from carrying on his 
business, and his estate suffered loss. After his death his executors 
were held entitled to sue for damages in respect of the loss to his 
estate in his lifetime. (4) 

Note — that the claim was in contract. The case was not 
followed in Pulling v. G-.E.E.— an action of tort. (5) 

9. A covenanted with B not to carry on obnoxious trades on 
certain land which A bought from B. A assigned the land to C, 
who took with it notice of the covenant. After B's death C com- 
mitted a breach of the covenant. The benefit of the covenant ran 
with B's land, and B's administratrix (not being assign of any land 
to which the benefit of the covenant was annexed) could not sue for 
the breach. (6) 

10. P covenants not to cut timber on land demised to him by 
W. P fells timber in Ws lifetime. Ws executors can sue F for 

(1) Stubbs V. Holywell Rly. Co. (1867), L. R. 2 Ex. 311. 

(2) Chamberlain v. WUUamson (1814), 2 M. & S. 408, 15 R. R. 
295. 

(3) Pinlay v. Chirney (1888), 20 Q. B. D. 494. 

(4) Bradshaw v. L. & Y. Rly. Co. (1875), L. R. 10 C. P. 189. 

(5) (1882), 9 Q. B. D. 110. 

(6) Pormby v. Barker, [1903] 2 Ch. 539. 
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damages. This is a collateral covenant, not running' with the land, 
and the executors are the proper persons to sue. (1) 

11. A tenant commits a breach of a covenant to repair in his 
lease. The landlord then dies. His executors can sue for 
damages. But for breaches of the covenant, after the lessor's 
death, the heir or devisee of the lessor must sue. (2) 

Art. GLXXXIX.— Extent of Liability. 

The liability of executors and administrators to 
pay the debts and satisfy the liabilities of the 
deceased to which they succeed is only to pay and 
satisfy as far as they have assets of the deceased 
available. They are not personally liable. (3) 

Note. — But they make themselves personally liable 
on their own contracts, as, for instance, if for con- 
sideration they promise to pay out of their own pro- 
perty, (4) or if they contract for goods to be sold to 
them or work to be done for them. (5) So, too, if 
they enter into occupation of the deceased's leasehold 
premises they may be personally liable in an action for 
use and occupation. (6) 

Illustrations. 

1. M was tenant to W of certain premises from year to year. 
When M died there was a quarter's rent due. M's administratrix 
occupied the premises after his death. For the quarter's rent due 
at M's death the administratrix was liable to the extent of assets. 
She was personally liable for use and occupation of the premises after 
M's death. (7) 

(1) Raymond i;. Fitch (1835), 2 Cr. M. & R. 588, 41 R. R. 797. 

(2) Morley v. PolhiU (1689), 2 Vent. 56 ; Ricketts v. Weaver 
(1844), 12 M. & W. 718, 67 R. R. 661. 

(3) Wigley v. Ashton (1819), 3 B. & A. 101. 

(4) See Art. LIII. 

(5) Corner v. Shew (1838), 3 M. & W. 350. 

(6) Wigley v. Ashton (1819), B. & A. 101. 

(7) Wigley v. Ashton (1819), B. & A. 101, 22 R. R. 326. 
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2. A is tenant to B under a lease of a house and premises. A 
dies. His executrix, even without entry, is liable for the rent pay- 
able under the lease to the extent of the assets available, not 
as assignee of the lease but as executrix. (1) 



Art. CXC. — Specialties hind the Land of 
the Deceased. 

A covenant, and a contract under seal, and a^ 
bond or obligation under seal, though not expressed 
to bind the heirs operate in law to bind the heirs 
and real estate, as well as the executors and ad- 
ministrators and personal estate of the person 
making the same if and so far as the contrary 
intention is not expressed. (2) 

Note. — This only applies to contracts under seal 
made since December 31st, 1882. 

At common law such contracts only bound the heir 
if expressly named, and did not in any case affect land 
in the hands of devisees. 

By 11 Geo. IV. and 1 Will. IV. c. 47 devisees of 
land were bound as well as the heir. 

And by the Conveyancing Act, 1881, the necessity 
to name the heirs was abolished. 

The meaning of " binding the heirs and real estate " 
is that contracts under seal are enforceable against the 
heir and devisees of real estate to the extent of the 
land of the deceased coming to them. That is to say, 
an action of covenant may be brought against the heir 
or devisee, and, if judgment is recovered, execution 
may be had on the land. It does not mean that the 

(1) Wollaston v. Hakewill (1841), 3 M. & G. 297, 321. 

(2) Conveyancing' Act, 1881, s. 59. The provision also applies, 
to covenants implied by virtue of the Conveyancing Act. 
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heir or devisee is personally liable. Like an executor 
he is liable to the extent of the assets. But the 
executors or administrators are also liable to the extent 
of the assets available. 



Sect. VI.~MAEEIAGE. 
Art. CXCI. — Wife's Ante-nujyiial Contracts. 

When a woman who is party to a contract 
marries, her husband becomes liable for debts con- 
tracted by her and contracts entered into by her • 
before marriage to the extent of all property 
belonging to her which he acquires from, or becomes 
entitled to through, her, after deducting any pay- 
ments made by him and any sums for which 
judgment may have been bona fide recovered 
against him in respect of any such debts or con- 
tracts, or in respect of any wrongs for which she 
was liable before her marriage. ( 1 ) 

Note. — This rule only applies to marriage, on or 
after January 1st, 1883. (2) At common law a husband 
was liable for his wife's ante-nuptial debts to the whole 
extent of his property, and her liability ceased on her 
marriage. (3) The common law rule was altered in 
1870, and again in 1874, as to marriages taking place 
after the coming into operation of the Married Women's 
Property Acts, 1870 and 1874, respectively; and again 
by the Married Women's Property Act, 1882, as to 
marriages taking place after December 31st, 1882. By 

(1) Married Women's Property Act, 1882, s. 14. 

(2) lb. and s. 25. 

(3) Seeder Lindley, L.J., in Beok v. Pierce (1889), 23 Q. B. D. 
316, 320. 
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the present law the wife remains liable after her marriage 
to the extent of her separate estate, and she may be 
sued jointly with her husband, or either, or both may 
be sued separately. (1) 

Property belonging to a wife which he acquires 
from her would seem to include his interest in her 
property settled on him in contemplation of the mar- 
riage, or transferred to him by her. 

(1) Married Women's Property Act, 1882, ss. 13 and 15. Beck 
V. Pierce (1889), 23 Q. B. D. 316. 
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Principal and Agent. 

Sect. I.— APPOINTMENT AND AUTHORITY OF 
AGENT. 

Art. CXCII. — General Rule. 

A PERSON who is not a party to a contract cannot 
sue or be sued upon it. A contract between A and 
B can confer no rights or liabilities upon C. 

But if A in making a contract with B is acting 
only as agent for C, and B knows that he is, it is C 
who is the party to the contract. A in such case is 
only C's mouthpiece : Qui facit per alium facit 
per se.{l) 

Note. — A cannot without B's consent make B liable 
on a contract. But B may authorize A to make a con- 
tract on his behalf. If B says to A : "I instruct you to 
sell my horse for £50," and A goes to C and says : " I 
have come on B's behalf to offer you his horse for £50. 
Will you accept the offer ? " and B accepts, this is as 
good a contract between B and C as if B had himself 
negotiated with C. 

The person on whose behalf an agent acts is called 
his princi/pal. 

(1) Green v. Kopke (1856), 18 C. B. 549. 
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Where an agent signs a contract on behalf of his 
principal, he should make it clear on the face of the 
document that he signs only as agent ; otherwise he may 
be personally liable thereon. (1) The agent may sign 
the contract either in his own name expressly as agent 
for his principal, or he may sign his principal's name if 
authorized so to do. In the latter case it is usual for the 
agent to add the words " per pro.," followed by his own 
signature or initials. "Per pro." is an abbreviation for 
joe.r 'procurationem, or " by the agency of." 

Art. CXCIII. — Capacity to Appoint or he Appointed 
an Agent. 

Any person may appoint or be appointed an 
agent. Any person who has capacity to contract, 
lias capacity to contract by an agent. Any person 
who has not contractual capacity cannot contract 
by an agent. 

Note. — ^Accordingly, an infant or lunatic may be 
appointed an agent, and a contract made by him on 
behalf of his principal binds the principal. But if an 
infant (2) or lunatic (3) appoints an agent, the contract 
is binding or Toid or Toidable, according to the rules 
governing contracts of infants and lunatics. The essence 
of agency proper (4) is, that the agent, once he has made 
the contract for his principal, drops out, and has neither 
rights nor liabilities under the contract. He is merely a 
conduit pipe to carry into execution the wishes of his 
principal in effecting the contract. 

(1) Cooke V. WUson (1856), 1 C. B. N. S. 153, and see notes to 
Thompson v. Davenport, 2 Sm. L. C. (11th edition), at p. 400. 

(2) Zouch V. Parsons (1765), 3 Burr. 1804. 

(3) See Drew v. Nunn (1879), 4 Q. B. D. 661. 

(4) For the different rules in oases where the principal is not 
disclosed, or the agent exceeds his authority, see the following 
Articles. 

C. 2 B 
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We have seen that corporations aggregate can only 
contract by their agents. The validity of the contracts 
so entered into depends on the capacity of the corpora- 
tion, and no amount of authorizing of an agent can give 
him power to bind the corporation by a contract which 
is beyond the powers of the corporation. (1) 



Art. CXCIV. — How an Agent is Appointed. 

A person may be constituted the agent of 
another to make a' contract for him in the following 
ways : — 

1. By Direct Appointment. — The agent may be 
appointed a special agent to make a particular 
contract on behalf of the principal ; or a general 
agent to carry on business and make contracts 
generally : e.g. as manager of a business. 

2. By Implication, from the relation of the 
parties. 

3. By Necessity. 

4. By Estoppel, i.e. by holding out. 
6. By Ratification. 

Note. — Direct Appointment. — This may be done in- 
formally by word of mouth or in writing ; or formally by 
deed. 

Power of Attorney. — A power of attorney is a formal 
appointment under seal of an agent. It usually runs 
thus: 

" Know all men that I, A B have appointed C D 
my true and lawful attorney in my name, or otherwise, 

(1) See Art. XLVIII., and Ashbiu-y Rly. Co. v. Eicie (1874), 
L. R. 4 H. L. 653. 
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and on my behalf to do and execute the following acts 
and deeds : — 

" In witness, etc." 

A power of attorney is necessary to enable an agent 
to execute a deed. One man cannot authorize another 
to execute a deed for him but by deed. (1) 

By sects. 1 and 2 of the Statute of Frauds, leases for 
terms exceeding three years must be in writing and 
signed by the party making the same, or his agent lawfully 
thereunto authorized in writing. Agents appointed for 
such purposes must be appointed under seal ; for by the 
Eeal Property Act, 1845, (2) leases required to be in 
writing must be by deed, and by reason of the rule of 
common law mentioned above, agents to execute them 
must also be appointed under seal. 

Implied Agency. — In some cases an authority on 
behalf of one person to act as agent for another is 
implied by law from the relation of those persons to one 
another. For instance, solicitors, counsel, auctioneers, 
brokers, and many other persoBs following recognized 
callings have implied authority to do certain things on 
behalf of their clients or principals. So, too, any agent 
employed for a particular purpose has implied authority 
to do everything incidental and necessary for carrying 
out that purpose. 



Art. CXCV. — Agent of Necessity. 

Apart from the implication of authority arising 
from the special relationship already mentioned, 
sudden circumstances may compel a man who is 

(1) See Berkeley v. Hardy (1826), 5 B. & C. 355, and cases 
there cited. 

(2) 8 & 9 Vict. c. 106. 
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entrusted with another's property or business to 
incur additional and theretofore unauthorized 
expense to preserve it. He then becomes entitled 
to bind his principal to the extent necessary, and 
becomes an agent of necessity. 

Note. — Thus a master of a ship, though he is primarily 
the agent of the shipowners and not of the cargo owners, 
is an agent of necessity to raise money by bottomry bond 
on the security of the ship and cargo for things neces- 
sary for the safety of the cargo, and to incur expense as 
agent of the cargo owner for the preservation of the 
cargo. And generally when a person is appointed agent 
for a particular purpose he has implied authority to do 
all things reasonably necessary to carry out that pur- 
pose. So a person put in charge of property is an agent 
of necessity to save it from fire in sudden emergency 
when he cannot communicate with the principal. 

Illustration. 

A horse was consigned to the defendant at a certain rail- 
way station. When the horse arrived the defendant omitted 
to meet it. There was no way of communicating with the de- 
fendant hefore nightfall, neither was there any accommodation 
for the horse at the railway station. The plaintiffs therefore 
sent the horse to a livery stable. It was held that they were 
entitled so to do and to charge the plaintiff irith the expenses. (1) 



Art. CXCVI. — Agency by Estoppel. 

Agency by estoppel arises when one person 
puts another in such a position as to lead innocent 
persons to think that they are entitled to treat the 
second person as authorized to act as agent for the 
first in respect of a certain class of business. In 

(1) G.N. Uly. u. Swaffield (1874), L. R. 9 Ex. 132. 
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such a case the first person is estopped from denying 
to people who have acted on the belief which he 
has by his conduct thus induced, that the second 
person was in fact his agent. 

Note. — The principle of estoppel is this, that where 
one by his words or conduct intentionally causes another 
to believe in the existence of a certain state of things^ 
and induces him to act on that belief so as to alter his 
own previous position, the former is precluded from 
denying in the same transaction the truth of the state- 
ment acted on. (1) 

It is applied to the law of principal and agent in 
three ways. First, a person may hold out another as his 
agent, whereas that other is not in fact and never has 
been his agent ; secondly, he may hold out one who is his 
agent as having a more extensive authority than in fact 
he has ; and thirdly, he may hold out as being still his 
agent a person who has been his agent but is so no 
longer. For instance, a person may hold out another as 
being his partner when in fact he is not, or he may hold 
out one who is his partner as having more extensive 
authority to act on behalf of the firm than in fact he has 
or he may lead people to think that one who has been 
his partner is so still, although he has ceased to be. (2) 
In each of these cases he may be liable for anything 
done by the other person within the authority which he 
is held out as having. 

The principle is also well illustrated by the relation 
of factors to their principals at common law. 

A factor is a person who is entrusted with the 
possession of his principal's goods for the purposes of 

(1) Pickard v. Sears (1837), 6 A. & E. 469 ; Freeman v. Cooke 
(1848), 2 Ex. 6S4; Compania Naviera Vasconzada v. Churchill, 
[1906] 1 K. B. 237. 

(2) See sects. 5, 6, 8, 11 and 14 of the Partnership Act, 1890. j 
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sale. The p:oods are not his, but his principal's, and 
therefore by reason of the rule that no man can transfer 
a better title to goods than he himself has, strictly speak- 
ing, a factor would be unable to pass any property in the 
goods unless he was selling strictly in accordance with 
his principal's instructions. But as a factor usually has 
his principal's authority to sell the goods entrusted to 
him by his principal, people are entitled to assume he 
has that authority, unless they have notice to the con- 
trary. Hence, if a principal entrusts goods to a factor 
and does not authorize him to sell, the principal is 
estopped from denying that the factor had authority if 
the factor sells to some one who buys bond fide without 
notice of the limitation of the factor's authority. (1) 
This rule is now embodied in, and extended by, the 
Factors' Act, 1889. (2) 

Art. CXCVII. — Agency by Ratification. 

1. Eatification means the adoption by one 
person of a contract made on his behalf but 
without his authority by another. " An act done 
for another by a person not assuming to act for 
himself but for such other person, though without 
any precedent authority whatever, becomes the 
act of the principal, if subsequently ratified by 
him." (3) 

2. There can be no ratification unless : 

(a) The agent profess at the time of making the 
contract to be acting on behalf of a principal. (4) 

(1) See George v. Clagett (1795), 7 T. R. 359 ; Fish v. Kemp- 
ton (1849), 7 C. B. 687 ; City Baak v. Barrow (1879), 5 A. C. 667. 

(2) 52 & 53 Vict. c. 44. 

(3) See per Tindal, C. J., in Wilson v. Tumman (1848), 6 M. & 
G. 236. 

(4) Keighley, Maxsted & Co. !•. Durant. [J901] A. C. 240. 
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His professing to act is enough, even though his 
real intention is to take the benefit of the contract 
himself and he fraudulently professes to be acting 
as agent. (1) 

(5) The person ratifying is the person on whose 
behalf the agent purported to contract ; and such 
person, if not named by the agent, must have 
been so designated by him as to be ascertainable 
with reasonable certainty. (2) 

(c) The principal be in existence at the time 
the contract is made. (3) 

(d) The contract be one which the principal 
is himself competent to make. (4) 

3. In order that the ratification may be bind- 
ing on the principal he must have full knowledge 
of everything which he is assuming to adopt ; or he 
must unequivocally intend to dispense with such 
knowledge and to adopt the acts of his supposed 
agent whatever they may be, (5) 

Note. — Eatification may take place with regard to the 
unauthorized acts of a person authorized to do other acts, 
or with regard to the act of an entire stranger purporting 
to act as agent for the principal. The same rules apply 
to both. 

Eatification may be expressed by actual words, or it 
may be inferred from action or conduct adopting the 
agent's acts. Mere passive acquiescence in the agent's 

(1) In re Tiedmann & Ledermann Freres, [1899] 2 Q. B. 66. 

(2) Watson v. Swann (1860), 11 C. B. N. S. 756. 

(3) Kelner v. Baxter (1867), L. R. 2 C. P. 174. 

(4) Ashbury Ely. Car. Co. v. Riche (1874), L. R. 7 H. L. 653. 

(5) Marsh v. Joseph, [1897] 1 Ch. 213. 
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acts does not necessarily constitute ratification ; (1) but 
positiye acts adopting the agent's action are sufficient, 
as, for instance, accepting or using goods originally 
bought without authority, or suing the originally un- 
authorized agent for moneys received by him. (2) The 
principal cannot ratify part of the transaction and 
repudiate the other part. (3) 

Designation of Principal. — It is not necessary that 
the principal should be named, but there must be such a 
description of him as shall amount to a reasonable desig- 
nation of the person intended to be bound by the 
contract. (4) He may be an unascertained person, pro- 
vided he is so described that he is capable of identifica- 
tion when ascertained. E.g. there may be a ratification 
of a contract of insurance by an insurance agent in suing 
for the benefit of those concerned, (5) or of the act of a 
land-agent collecting rents on behalf of the (unascer- 
/ tained) heir. (6) 

Existence of Principal. — Thus a company cannot 
ratify a contract made by promoters before incorporation 
on behalf of the company. (7) But the company may 
make a contract to the same effect as that made by the 
agent, and when the company has got all the benefits 
and advantages of a contract they will not be allowed to 
enjoy them without carrying out the arrangements and 
contracts made by the promoters. (8) 

(1) Wilson V. Tumman (1843), 6 M. & G. ;236. 

(2) LyeU v. Kennedy (1889), 15 A. C. 437. 

(3) Bristow v. Whitmore (1861), 9 H. L. C. 381. 

(4) Per WiUes, J., in Watson and Svann (1860), 11 C. B. 
N. S. 766. 

(5) Eonth V. Thomson (1811), 13 East. 274. 

(6) LyeU v. Kennedy (1889), 15 A. C. 437. 

(7) Kelner v. Baxter (1867), L. E. 2 C. P. 174. 

(8) Howard v. Patent Ivory Co. (1888), 38 C. D. 156. 
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So if the company has taken possession of property, 
the court will, if possible, infer a contract by the company 
to pay for it. (1) 

Competency of Principal. — No person or corporation 
can by an agent, whether by ratification or otherwise, do 
that which he cannot do himself. Thus, though the 
shareholders can ratify an act of the directors which is 
within the powers of the memorandum of association, 
but not within the authority giTen to the directors by 
the articles, the shareholders cannot ratify an act not 
within the powers of the memorandum, and therefore 
ultra vires the company itself. (2) 

Illusteations. 

1. E. was authorized by K to buy wheat on joint account for 
himself and them at a certain price. E, without K's authority, 
bought wheat from D at a higher price. He did not tell D he 
was buying it on joint account for himself and K, although that 
was his intention, but he contracted in his own name. The day 
after the purchase K agreed with R to take the wheat on joint 
account. E and K failed to take delivery of the wheat, and were 
sued by D. It was held that there could be no ratification by K 
of R's contract because he did not purport to act for them. (3) 

2. The defendant as a promoter of a company that had not 
yet been formed, entered into a contract as its agent. After the 
company was formed it purported to ratify the contract. The 
company failed and the defendant was sued upon the contract. 
It was argued that the liability had passed to the company by 
reason of its ratification. But it was held that this could not be 
so. A man cannot be an agent for a person not in existence and 
so the company could not ratify an act when it was not in exist- 
ence at the time the act was done. (4) 

3. A company whose objects were to make railway carriages 
and rolling stock purported, through its directors, to supply 



(1) Howard v. Patent Ivory Co. (1888), 38 C. D. 156. 

(2) Ashbury Ely. Car. Co. v. Eiche (1874), L. E. 7 H. L. 663. 

(3) Keighley, Maxsted & Co. v. Durant, [1901] A. C. 240. 

(4) Kekier v. Baxter (1866J, L. R. 2 C. P. 174. 
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contractors with funds to build a railway abroad. This was ultra 
vires the company, but a meeting of the shareholders was called 
and they " ratified " the act of the directors. Held, that such 
ratification by the- shareholders was of no effect: no ratification 
could confer on the company powers which it did not possess. (1) 

4. The master of a ship entered into charterparty to carry 
troops to the Cape of Good Hope, and to make certain alterations 
in the ship to adapt it for that purpose, the doing of which caused 
expense. In so doing he exceeded his authority. The owners 
claimed the freight, but declined to pay expenses of the alterations. 
Held, they could not do this. If they took the benefit they must 
also have the burden, and having ratified they were bound to allow 
the master the expenses of alterations. (2) 

6. A, a solicitor, without the knowledge of B, another solicitor, 
used B's name in certain proceedings, and by fraud and forgery 
obtained the payment of a fund out of Court. Afterwards A told 
B that he had used his (B's) name in certain formal proceedings, 
but did not tell him of the fraud and forgery, and A paid B a 
small sum on account of the costs of the proceedings in which B's 
name had been used. It was held that B was not liable for the 
oonseq^uences of the fraud and forgery, but only for the money 
which he had received on account of the costs, as he could not 
be said to have ratified A's fraud by receiving the money, as at 
that time he had no knowledge of the fraud. (3) 



Art. CXCVIII. — The Liability of the Principal for 
the Agent's Acts. 

The principal is bound by acts done on his 
behalf by his agent provided that those acts are 
within either the actual authority or the ostensible 
authority of the agent. 

For anything done outside the actual and 
ostensible authority of the agent the principal is 
not liable unless he has subsequently ratified the 
act of the agent. ' 

(1) Ashbury Ely. Car, Co. v. Riohe (1874), L. R. 7 H. L. 653. 

(2) Bristowe v. Whitmore (1861), 9 H. L. C. 381. 

(3) Marsh v. Joseph, [1897] 1 Ch. 213. 
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Note. — By the actual authority is meant the authority 
expressly conferred on him, or his authority implied by 
law, or his authority as an agent of necessity. 

His ostensible authority is that which he is held out 
as having. 

General and Special Agents. — Where an agent has 
been appointed a special agent for a particular purpose 
only, his authority is strictly limited by his appoint- 
ment ; and if he exceeds the authority conferred by that 
appointment, his principal is in no way bound. His 
authority may be limited to making a particular contract 
containing specified terms, or it may be to make the best 
terms he can, or to carry through a transaction or series 
of transactions, or he may be appointed a general agent 
to manage the principal's business, and with authority to 
bind his principal with respect to all acts usually within 
the powers of a person in such a position. 

Illtjstrations. 

1. The defendant wrote to tke plaintiff, " I wish to take your 
mare at twenty guineas, of course warranted," and the plaintiff 
agreed to sell her for twenty guineas. Later the defendant wrote 
to the plaintiff that his son would meet the plaintiff at a certain 
public-house and take the mare and pay the money, taking a 
receipt and a warranty. The son went to the publio-house and came 
back with the mare, but without having paid the money or taken 
any receipt or warranty. The defendant kept the mare for two 
days and then returned her as unsound. The plaintiff sued for 
the price. Held that the defendant was not bound by his son's 
act Cas he had exceeded his authority), and was entitled to return 
the mare. (1) 

2. Jones was a wholesale straw hat manufacturer, who carried 
on business as Bushell & Co. Bushell was his agent to carry on 
the business. Drawing and accepting bills was incidental to the 
business, and was therefore within BusheU's ostensible authority ; 
but it was agreed between Bushell and Jones that Bushell should 
not have that authority. Bushell accepted a bill in the name of 

(1) Jordan v. Norton (1838), 4 M. & W. 155. 
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Bushell & Co. It was held that Jones was liable thereon at the 
suit of an endorsee who had no notice of the limitation of Bushell's 
ostensible authority. (1) 



Sect. II.— HUSBAND AND WIFE. 

Art. CXCIX. — General Principle. 

A wife is not the general agent of her husband, 
nor is a husband the general agent of his wife. 
But either may be the agent of the other by 
direct appointment, or by holding out, or by 
ratification. 

A wife's authority to pledge his credit, that is, 
to buy goods on credit as his agent, is in some cases 
presumed as a fact. In other cases she is his agent 
by necessity. And in some cases she is his agent 
by estoppel. (2) 

Note. — The authority of a wife to pledge her husband's 
credit depends on the general principles of the law of 
agency, subject to this one qualification that in certain 
cases the wife is presumed from the mere fact of cohabita- 
tion to be her husband's agent to pledge his credit. That 
is to say, that, in those cases a plaintiff, when suing the 
husband, need not proye a direct appointment by the 
husband of his wife as his agent ; but such appointment 
is presumed to have been made unless the husband can 
show that in fact his wife had not his authority. 

(1) Edmunds v. BusheU (1866), L. R. 1 Q. B. 97. 

(2) See Debenham v. Mellon (1880), 6 A. C. 24, and notes to 
Manby v. Scott, 2 Sm. L. C. 
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Art. CC. — Presumed Authority of Wife. 

1. Where a wife is cohabiting with her husband 
and has the management of the household, she is 
presumed to have his authority to pledge her 
husband's credit. This presumption may be re- 
butted by proof of any of the facts mentioned in 
Eule 3 of this Article. (1) 

2. The presumed authority of the wife extends 
only to the purchase of articles which are neces- 
saries, that is to. say necessary and suitable to the 
style in which the husband lives, and which fall 
within the domestic department usually confided 
to the management of the wife. (2) 

Things are not necessaries if the wife is already 
supplied with a sufficiency of them, or if the order 
is excessive in point of extent. (3) 

3. The presumption that the wife has the 
authority above mentioned can be rebutted by 
proof of any one of the following facts, namely, 
that : 

(a) The husband has in fact forbidden her to 
pledge his credit. It is not necessary that this 
prohibition should be made known to the trades- 
man. (4) 

(1) Debenham o. Mellon (1880), 6 A. C. 24, and cases cited 
below. 

(2) Debenham v. MeUon (1879), 5 Q. B. D. 394, at p. 402 ; 
PMllipson V. Hayter (1871), L. K. 6 C. P. 38. 

(3) Eeneaux v. Teakle (1853), 8 Ex. 680 ; Lane v. Ironmonger 
(1844), 13 M. & W. 368, 

(4) JoUy V. Rees (1864), 15 C. B. N. S. 628 ; Debenham v. 
Mellon, supra. 
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(b) The husband has told the tradesman not to 
give her credit, (l) 

(c) The wife is given a sufficient allowance for 
buying the articles in question without pledging 
her husband's credit ; and it is not necessary that 
the tradesman should have had notice of this 
allowance. (2) 

Note. — The rules above stated are quite distinct from 
the agency of necessity mentioned in Art. CCII. Cohabi- 
tation of husband and wife merely raises a presumption 
of agency rebuttable in the manner above explained; 
and the presumption only arises when husband and wife 
are living together. The meaning of the term neces- 
saries has already been discussed with relation to the 
law of infants, and the same considerations apply, (3) 
and it is only necessary to say here that the standard of 
comfort which is to be considered in deciding whether or 
not the goods are necessaries, is the husband's station in 
life (4) or such station as he permits his wife to assume. (5) 
Where the wife is sufficiently supplied with the articles 
in question, (6) or the order is extravagant, (7) any pre- 
sumption of authority in the wife is defeated, on the 
ground, it would seem, that in such a case the articles 
cannot be necessaries. (8) 

The above rules in no way alter the ordinary rule of 

(1) Mamby v. Soott, 2 Sm. L. C. (4tli edn., at p. 472 ; Holt 
V. Brien (1821), 4 B. & Aid. 252. 

(2) Keneaux v. Teakle (1853), 8 Ex. 680 ; Morel v. Westmor- 
land, [1904] A. C. 11. 

(3) See ante, Art. XXXIX. 

(4) Manby v. Soott, supra, 2 Sm. L. C. (lltk Edn.), at pp. 
473-74. 

(5) JoUy V. Bees (1864), IS C. B. N. S. 628, at p. 640. 

(6) Eeneaux v. Teakle (1853), 8 Ex. 680. 

(7) Lane v. Ironmonger (1844), 12 M. & W. 368. 

(8) Compare Nash v. Inman, [1908] 2 K. B. 1. 
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law that if A in fact gives credit to and makes his con- 
tract with B, he cannot, in ordinary circumstances, charge 
C thereon. If therefore the tradesman in fact give 
exclusive credit to the wife, he cannot charge the 
husband, whatever the character of the goods may be. (1) 
Neither is there, when necessaries have been supplied 
for the household on the order of the wife, any presump- 
tion that husband and wife are jointly liable for 
them. (2) 

Illustkations. 

1. Tlie plaintiff supplied to the wife of the defendant gloves 
and other articles of clothing suitable to her position in Hfe, and 
sued her husband for the price of them. It appeared at the trial 
that the defendant and his wife lived together in the ordinary way, 
and that the defendant had always furnished his wife with the 
necessary clothes sufficient to her position in life, and knew nothing 
of her purchases from the plaintifE, and the action was therefore 
dismissed. (3) 

2. The defendant was an hotel manager at Bradford and lived 
with his wife there. He gave her an allowance for clothes and 
forbade her to pledge his credit, but this was not known to the 
plaintiffs. She had previously bought clothes from the plaintiff's, 
who had given credit to her and had been paid by her. In 
the present action the plaintiffs sought to make the husband 
liable for some clothes which had recently been supplied to his 
wife, and which were of the character known as necessaries. It 
was held that, on the above facts, the plaintiffs had failed to show 
that the wife was agent for her husband to order the clothes : that 
the mere fact of cohabitation gave the wife no authority to pledge 
his credit, and that it was not necessary for the husband to prove 
that he had given the plaintiffs notice not to trust her. (4) 

3. In 1851 the defendant forbade his wife to incur debts for 
clothing for herself and her two daughters, and agreed to make 
her an allowance for the purpose. The plaintiff, a linen-draper, 
knew nothing of this arrangement; and in 1860 the wife of 

(1) Holt V. Brien (1821), 4 B. & Aid. 252, at p. 255, and cases 
there cited. 

(2) Morel v. Westmorland, [1904] A. C. 11. 

(3) Seaton v. Benedict (1828), 5 Bing. 28. 

(4) Debenham v. Mellon (1880), 6 A. C. 24. 
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the defendant contracted a debt with, the plaintiff for clothing, 
the plaintifE giving credit to the defendant. 

In an action brought by the plaintifE to recover the price of 
the goods, the jury found that the articles supplied were necessaries 
suitable to the condition in life of the parties. But it was held 
that, by reason of the defendant's prohibition of his wife's pledging 
his credit, the plaintiff was unable to recover. Any presumption 
of agency that there may have been, was defeated by proof of the 
fact that in truth there was no agency, the wife having been 
expressly forbidden to pledge her husband's credit. (1) 

4. The defendant had an income of about £370 a year. The 
plaintiff sued him for £33 for millinery suppUed to his wife during 
a period of fourteen months. The defendant's counsel offered 
evidence to show that during the same period the defendant's wife 
had obtained millinery from other tradesmen to the extent of 
£150 without the defendant's knowledge. It was held that this 
evidence was admissible because it went to show that the wife was 
already sufficiently provided with clothes : and if she was so pro- 
vided there could be no necessity for ordering the goods in question, 

, neither could any authority from her husband to buy them be in 
that case presumed. (2) 

5. The defendant was sued for £5287 for miUinery supplied to 
his wife during a year ; and it appeared that the plaintiff had been 
told that the defendant had an income of £1100 a year. The 
judge told the jury that even though the goods were of a character 
generally considered necessaries, such as clothes, yet if the order 
was excessive in point of extent, the jury would be right in 
inferring no agency. It was held on appeal that such a direction 
was right. (3) 



Art. CCI. — Wife Agent hy Holding Out. 

A husband may hold out his wife as well as any 
other person as his agent : that is to say he may 
by his recognition of her as his agent induce a 
third person to believe her to be his agent and 
thus be estopped from denying the agency. If, 
for instance, a husband has habitually permitted 

(1) JoUy V. Rees (1864), 15 C. B. N. S. 628. 

(2) Eeneaux v. Teakle (1853), 8 Ex. 680. 

(3) Lane v. Ironmonger (1844), 13 M. & W. 368. 
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his wife to pledge his credit with a certain trades- 
man, and has paid the tradesman without demur 
in respect of such dealings, that tradesman has a 
right to assume, in the absence of notice to the 
contrary, that the authority of the wife which the 
husband has recognized continues. (1) 

Note. — Tlie same rule applies in the case of a mistress. 
A man's mistress may be in fact his agent, or may be 
held out by him as his agent to pledge his credit. (2) 

Illusteation. 

Tlie defendant had been living for some time past with, a woman 
as his mistress, and she had managed his household for him and 
ordered goods therefor for which he had paid. Amongst these goods 
were some ordered from the plaintiff. Later the defendant and 
the woman separated and he forbade her to pledge his credit in 
future, but he did not teU the plaintiff anything about it. The 
plaintiff continued to supply the woman with goods, and th«n sued 
the defendant for goods supplied after the separation. The 
defendant was held liable ; he had held her out to the plaintiff as 
his agent, and should have told the plaintiff when he revoked his 
authority. (2) 



Art. ecu. — Wife as Agent of Necessity. 

1. A wife is an agent of necessity to pledge her 
husband's credit for necessaries of life when she is 
not properly provided by him. 

2. Such necessity in general arises when the 
husband and wife are living apart through the 
husband's fault, though it is possible that a husband 
living with his wife may so neglect her that she 

(1) Debenham v. MeUon (1879), 5 Q. B. D. 394, 401. 

(2) Byan ... Sams (1848), 12 Q. B. 460. 

o. 2c 
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may be his agent of necessity to pledge his credit 
for what is strictly necessary for her support. (1) 

Illustration. 

The defendant without any cq,use left his wife and looked up her 
clothes ; and upon her finding him out refused to admit her or 
maintain her, and declared that he would not pay any one who did. 
In spite of this declaration the plaintiff, a' lodging-house keeper, 
supplied the wife with necessaries according to the defendant's 
degree, and sued the defendant therefor. It was held that the 
defendant was liable ; his causeless turning away of his wife gave 
her power to pledge his credit for necessaries, and no prohibition of 
the defendant could distroy this power. (2) 

AiiT. CCIII. — Agency of Wife ■ separated from her 
Husband by Consent. 

1. When husband and wife are living apart 
there is no presumption that she has authority to 
bind him for necessaries : it is for the person seek- 
ing to makfe the husband liable to show that under 
the circumstances of the separation or from the 
conduct of the husband she had such authority. (3) 

2. Where the separation is by mutual consent, 
there is a presumption that the wife has authority 
to pledge her husband's credit for necessaries. (4) 
But this presumption is rebutted if the husband 
can show that he is paying her an adequate allow- 
ance ; (5) and if the amount of the allowance has 

(1) Per Bayley, J., in Montague v. Benedict (1825), 3 B. & C. 
631, 635; per Lord Selborne in Debenham v. Mellon (1881), 6 
A. C. 24, 31. 

(2) Bolton V. Prentice (1746), 2 Stra. 1214. 

(3) Mainwaring v. LesUe (1826), M. & M. 18. 

(4) Hadley v. Westmeath (1827), 6 B. & C. 200 at 215; 
Johnson V. Sumner (1858), 3 H. & N. 261. ' 

(5) Hodgkinson v. Fletcher (1814), 4 Camp. 70. 
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been agreed between the wife and the husband, 
and the husband pays it, the creditor cannot be 
heard to say that the allowance is inadequate. (1) 

Note. — When husband and wife have agreed the 
amount of allowance, no creditor can discuss the adequacy 
of the allowance, and this is so even where the wife has 
agreed to separate on the express terms of receiving no 
allowance whatever. (2) The defence that he is paying 
his wife an agreed or adequate allowance will avail the 
husband against all her creditors, save the undertaker ; 
the public comfort requiring there to be no such doubt 
as to payment as would deter any one from burying 
the wife in such manner as her station in life requires. (3) 
On different grounds a husband who paid his wife an 
adequate allowance has been compelled to pay the costs 
incurred by her in obtaining articles of the peace as a 
protection against his violence, (4) and the medical 
expenses necessitated by reason of his cruelty. However 
adequate her allowance, the husband had no right to 
cause such additional expenses to her. (5) In all cases, 
however, where the wife commits adultery, the husband's 
liability for necessaries supplied to her ceases, unless he 
has condoned or connived at the adultery. (6) He does 
not, however, cease to be liable to her in covenant for the 
allowance he has agreed to pay her, merely because she 
commits adultery, unless he has provided for that event 
in the separation deed by inserting what is commonly 
known as a dum casta clause therein. (7) 

(1) Eastland v. BurcheU (1878), 3 Q. B. D. 432. 

(2) Biffin V. BigneU (1862), 7 H. & N. 877; Eastland v. 
Bxtrchell, supra. 

(3) Ambrose v. Kerrington (1851), 10 C. B. 776; Bradshaw ir. 
Beard (1862), 12 C. B. N. S. 344 

(4) Turner v. Rook & Co. (1840), 10 A. & E. 47. 

(5) Beale v. Arabin (1877), 36 L. T. 249. 

(6) Cooper v. Lloyd (1855), 6 C. B. N. S. 519. 

(7) Sweet v. Sweet, [1895] 1 Q. B. 12. 
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Illustrations. ' 



1. The defendant married in July, 1849, and his father 
covenanted to pay him £500 a year. The mother of the wife of 
the defendant promised to pay her £200 a year. In 1850 the 
defendant and his wife separated by mutual consent. On parting, 
the defendant left his wife with £70 and agreed that she might 
have the £200 a year promised to be paid to her by her mother for 
her separate use. In 1851 the wife of the defendant bought 
necessary clothing from the plaintiff ; and the plaintiff brought 
this action against the defendant for the price of it. 

Held, that there was no evidence that the defendant's wife had 
authority to pledge his credit : that when. husband and wife were 
separated it was on the tradesman to show that there were circum- 
stances which rendered the husband liable ; and that in the case of 
a separation by mutual consent, if any allowance was paid to the 
wife, that exonerated the husband from any liability, until it was 
shown that such aUowanoe was insufficient ; and that in this case 
,the plaintiff had failed to do so. (1) 

2. The defendant and his wife agreed to separate and executed 
a deed containing the terms of the separation. In it the defendant 
promised to make certain payments towards his wife's and children's 
support, and she was also to have the income of certain property 
settled on her, and to maintain herself and the children out of it. 
The defendant paid the amounts he agreed to pay, but the total 
income of the wife was insufficient for her support, and she pledged 
her husband's credit for the price of meat supplied to her after the 
separation ; and this action was broug'ht for the price of it. 

It was held that the defendant was not liable, that he and his 
wife having agreed to the amount of the allowance, the wife could 
not pledge his credit further, however inadequate the allowance 
might have been, and that the plaintiff could not therefore 
recover. (2) 



Art. CCIV. — Authority of Wife when Separatimi 
is due to fault of one Party. 

1. Where the wife leaves the husband without 
just cause, or is turned out by him for just cause, 
as, for instance, committing adultery, there is no 

, (1) Johnson v. Sumner (1858), 3 H. & N. 261. 
(2) Eastland v. BurcheU (1878), 3 Q. B. D. 432. 
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liability on him for necessaries supplied to 
her. (1) 

2. Where a husband turns out his wife or 
compels her to leave him without just cause, she 
has authority arising from necessity to pledge his 
credit for necessaries. (2) 

3. Where a wife is judicially separated from 
her husband she contracts as a feme sole, and the 
husband is not liable for her contracts unless^ 
alimony has been decreed to the wife and he has 
not paid it ; in which case he is liable for neces- 
saries supplied to her. (3) 

Note. — The right of a husband to refuse to maintain 
his wife if she commits adultery does not of itself relieve 
him from the distinct liability that he may incur by 
reason of his having previously held out his wife as his 
agent, unless or until he gives notice to the person to 
whom he has held out his wife as his agent that her 
authority has been revoked. (4) 

The causes that justify a wife in leaving her husband 
are his violence, or reasonable fear of such violence, and 
adultery. It is thought that if the husband pays the 
wife an adequate allowance she is not his agent to 
pledge his credit for necessaries supplied to her whatever 
the causes of the separation. (5) 

(1) Johnson v. Sumner (1858), 3 H. & N. 26, per cur. 

(2) Boulton V. Prentice (1746), 2 Str. 1214 ; Cooper v. Lloyd 
(1855), 6 C. B. N. S. 519. 

(3) 20 & 21 Vict. c. 85, s. 26. 

(4) Norton v. Fazan (1798), 1 B. & P. 226 ; Cooper v. Lloyd 
(1855), 6 C. B. N. S. 519. 

(5) See 2 Sm. L. C. 11th Edn. p. 492, and authorities there 
collected. 



390 CONTRACTS 



Illusteation. 

' The defendant while living with his wife had permitted her to 
order goods for the household in his name from the plaintiff and 
had always paid without question for them. One day, while still 
living with his wife, he discovered that she was committing adtiltery 
and thereupon left the house, leaving her in possession of it, but not 
otherwise making any provision for her. He did not tell the 
plaintiff either that he had left or of his wife's adultery, and ^he 
plaintiff continued to supply the wife with household goods, and 
then sued the defendant for them. Held, that the defendant was 
liable because he had held out his wife as manager of the establish- 
ment and had left her there as the apparent mistress of it. (1) 



Sect. III.— DISCLOSED AND UNDISCLOSED 
PEINCIPALS. 

Art. CCV. — Agent for Disclosed Principal. 

If a person contracts as agent for an existing 
principal, and at the time of his doing so the other 
party knows who the principal is, the contract is 
with the principal and. the agent cannot sue or be 
sued on the contract. (2) 

Note. — If the agent is acting within the scope of his 
authority he incurs no liability whatever ; but if in enter- 
ing into the contract he is exceeding the authority given 
him by his principal, the principal is not bound by the 
contract, and the agent, though not liable on the contract 
itself, may be sued for damages for breach of an implied 
warranty that he had the authority of the principal to 
make the contract. (3) 

(1) Norton v. Fazan (1798), 1 B. & P. 226. 

(2) Green v. Kopke (1856), 18 C. B. 549. 

(3) See ^Josf, Art. CCIX. 
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Illusteation. 



Kopke was an agent of Eoos, and was authorized by him to sell 
tar on his behalf. He sold some tar and signed a sold-note by 
which he stated that the tar was " sold on behalf of Mr. Roos to 
Messrs. John Green and Co," and he signed it " H. Kopke, as 
agent." Green and Co. sued Kopke for breach of the contract. 
Held, that as the principal was named the agent was not liable. (1) 



Art. CCVI. — Agent for Undisclosed Principal. 

1. Where an agent contracts in his own name, 
in fact having a principal but not disclosing the 
fact, the party with whom the contract is made 
may upon discovering the principal treat either 
the principal or the agent as liable, but not both. 
He must make his election between them, and till 
he has knowledge of the principal there can be no 
election. (2) 

2. But if he sue the agent to judgment before 
he hears of the principal, he cannot afterwards 
resort to the principal. (3) 

3. Either principal or agent may sue on the 
contract. But if the principal sues and it is 
shown that the agent has been permitted by the 
principal to hold himself out as principal, and the 
person dealing with the agent has believed that 
the agent was principal in contracting with him, 

(1) Green v. Kopke (1856), 18 C. B. 549. 

(2) Franklyn v. Lamond (1847), 4 C. B. 367 ; Davenport v. 
Thomson (1829), 9 B. & C. 48 ; Cooke v. Wilson (1855), 1 C. B. 
N. S. 153. 

(3) Priestly v. Fernie (1866), 3 H. & C. 977 ; KendaU v. 
Hamilton (1879), 4 A. C. 504; Soarfe v. Jardine (1882), 7 A. C. 
345. 
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all defences good against the agent at the time of 
the disclosure of the principal are available against 
the principal. (1) 

J^ote. — With regard to the question as to whether or 
not the creditor has elected to treat the principal or 
agent as liable, there can obviously be no election on 
the part of the creditor between them until the creditor 
has become aware that there are two persons between 
whose liability he can choose. (2) Once that knowledge 
has been obtained, the question as to whether or not the 
creditor has made his election is one of fact for the jury 
to decide upon the proved acts and conduct of the 
creditor ; (3) unless his conduct so clearly shows that he 
has conclusively elected to accept the liability of one of 
them as to debar him in point of law from proceeding 
against the other. (4) 

Where, however, judgment has been recovered against 
the agent, the creditor cannot afterwards proceed against 
the principal, even though he was at the time of the 
judgment unaware of the principal's existence. In this 
case knowledge of the principal's existence is immaterial, 
because the original contract merges in the judgment 
quite apart from election. (5) 

Illfstbations. 

1. M purchased goods of the plaintiffs. The plaiatiffs knew he 
was only an agent, but did not know who his principal was, and 
they debited M with the price. Later the plaintifis discovered 
that the defendants were M's principals, and sued them for the price. 
The defendants argued that inasmuch as the plaintiffs knew that 
M was only an agent and had debited him, they had exercised their 

(1) George v. Clagett (1797), 7 T. E. 759 ; Cooke v. Eshelby 
(1887), 12 A. C. 271. 

(2) Davenport v. Thomson (1829), 9 B. & C. 48. 

(3) Calder v. Dobell (1871), L. R. 6 C. P. 486. 

(4) Curtis V. WilHamson (1875), L. R. 10 Q B, 57. 

(5) KendaU v. Hamilton (1879), 4 A. C. 504. 
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right of election and must look to M alone ; but it was held that 
inasmuch as the plaintiffs did not, at the time they debited M, 
know who M's principal was, they had had no opportunity of any 
real election, and were entitled to sue the defendants. (1) 

2. The defendant authorized L & Co. to buy goods for him. 
L & Co. approached the plaintiffs in order to purchase them. 
The plaintiffs knew that L & Co. were buying for the defendant, 
but, knowing the firm of L & Co., they preferred to treat them as 
principals, and when the goods were purchased, debited L & Co. 
with the price. L & Co. failed, and the plaintiffs sued the defendant. 
Held, that they were not entitled to succeed, as with knowledge that 
L & Co. were the principals they had elected to debit L & Co. (2) 

3. The plaintiff, under a written arrangement with W and M, 
had made to W and M large advances in respect of certain 
speculations in iron. W and M falling into difficulties, the plaintiff 
brought an action against them to recover the debt and recovered 
judgment against them. This judgment was unsatisfied, and later 
the plaintiff proved in the bankruptcy of W and M in respect of 
his debt and received a small dividend. After aU this had happened 
the plaintiff discovered that the defendant had been a partner in 
the iron speculations with W and M, and brought an action against 
him in respect of the advances. It was argued that there cotild 
have been no election by the plaintiff to look to W and M solely, 
because at the time of the former action and judgment he was 
unaware of the defendant's interest in the speculations. 

But it was held that election had nothing to do with the matter ; 
judgment having been signed against W and M, the original cause 
of action had gone and was merged in the judgment ; and the Lord 
Chancellor (Earl Cairns) said that if the case had been one of agent 
and undisclosed principal there could have been no doubt about 
the matter. (3) 

4. E carried on business as a seller of cloth both on his own 
account and as a factor. He had, as factor, cloth of the plaintiff 
for sale. E. was indebted to the defendants. In satisfaction of 
his debt R sold cloth to the defendants. Part of the cloth sold was 
the plaintiff's. The defendants believed that E was selling as a 
principal and that aU the cloth was his own. The plaintiff sued 
the defendants for the price of that part of the cloth which was 
his. The defendants claimed they were entitled to set off against 
his claim E's debt to them, and their contention was upheld. (4) 

(1) Davenport v. Thomson (1829), 9 B. & C. 48. 

(2) Paterson v. Gandasequi (1812), 15 East. 62. 

(3) Kendall v. Hamilton (1879), 4 A. C. 504. 

(4) George v. Clagett (1797), 7 T. E. 359. 
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Art. CCVII. — Disclosure of Agency, hut not of 
Name of Principal. 

When an agent contracts expressly as agent 
but without disclosing his principal's name, the 
principal, and not the agent, is the party entitled 
to sue and liable to be sued on the contract. (1) 

Note. — The power of the agent to exclude his personal 
liability by the form in which he contracts is subject to 
this, that in certain trades there may be a usage to 
charge the agent or broker personally unless his 
principal is disclosed ; and when such a usage has been 
proved the agent or broker has been held personally 
liable, although the form of contract disclosed the fact 
that he had a principal. (2) 

Illitstbations., 

1. The defendant, a broker, signed and sent to the plaintifE a 
note of a contract as- follows : — " I haye this day sold by your 
order and for your acooimt to my principals five tons of anthracene. 
— W. A. Bowditch." The defendant brought an action against 
Bowditch personally for goods sold and delivered, but it was held 
that the form of the contract excluded the notion of his personal 
liability. (3) 

2. The defendants, who were brokers in the London fruit trade, 
sent to the plaintiffs a contract note as follows : — " We have this 
day sold for your account to our principals " a certain quantity of 
fruit. It was proved to be a custom of the London fruit trade that 
brokers who do not give the name of their principals are personally 
liable ; and the defendants were accordingly held liable in spite of 
the form of the contract. (4) 

(1) Southwell V. Bowditch (1876), 1 C. P. D. 374 ; Repetto v. 
MiUars Karri, Ltd., [1901] 2 K. B. 306. 

(2) See Humphrey v. Dale (1858), E. B. E. 1004; Fleet v. 
Murton (1871), L. E. 7 Q. B. 126 ; Hutchinson u. Tatham (1873), 
L. B. 8 C. P. 482. 

(3) SouthweU v. Bowditch (1876), 1 C. P. D. 374. 

(4) Fleet v. Murton (1871). L. E. 7 Q. B. 126. 
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3. A master of a ship signed bills of lading for the cargo. He 
was described in the bills of lading as master of the ship. Held, 
that as the bUls of lading showed he signed as master, i.e. as agent 
only for the shipowners, he could not sue for the freight payable by 
the bills of lading. (1) 



Art. covin. — Non-existence of Principal. 

1. Where the agent contracts as an agent, but 
has in fact no principal, the agent is personally 
liable under the contract, and is entitled to sue on 
it. (2) 

2. Where the non-existence of the principal is 
due to the fact that the authority of the agent has, 
unknown to the agent, been revoked, the agent is 
not liable for contracts entered into by him after 
the agency has been revoked, but before he had 
the opportunity of knowing of the revocation. (3) 

Note. — The liability of an agent when there is no 
principal in existence is well illustrated by the case of 
the liability of promoters contracting on behalf of a 
company before that company is formed, see Kelner v. 
Baxter, set out above at p. 377. 

Illustbations. 

1. The defendants were shipowners and the plaintiff contracted 
with them for the charter of their ship by a oharterparty which he 
entered into as " agent for the freighters." The plaintiff was in fact 
the freighter himself, and in an action brought by him against the 
defendants for refusing to receive the cargo the plaintiff was held 



(1) Eepettoi;. MiUars Karri, Ltd., [1901] 2 K. B. 306. 

(2) Kelner v. Baxter (1866), L. R. 2 C. P. 175; Schmalz v. 
Avery (1851), 16 Q. B. 655. 

(3) Smout V. Hbery (1842), 10 M. & W. 1 ; Salton v. New 
Beeston Co., [1900] 1 Ch. 43. 
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entitled to succeed. The plaintiff had contracted as agent for the 
freighter, whoever he might be, and there was no reason why he, 
as much as any other person, should not ultimately appear as 
principal. (1) 

2. The husband of the defendant had been living with his wife 
in the usual way and she had ordered necessaries for the household 
with his authority. He left for China and continued his authority 
to her to order necessaries for the household while he was away and 
she continued to order them as his agent. On his way to the East 
he died at sea. The plaintiffs sued the defendant for the price of 
necessaries delivered between the date of his death and the time 
when the news reached her of his death on the ground that the 
agency being revoked by his death she had rendered herself liable 
by contracting as an agent when in fact she had no principal. 
There had been no remissness on her part when she heard of her 
husband's death. It was held that the defendant was not liable. 
" Suppose," said Alderson, B., " that a bachelor went abroad for a 
holiday, leaving a housekeeper in charge, could it be contended 
that she was liable for things ordered after his death and before 
she could have heard of it ? " (2) 



Art. CCIX. — Liability of Agent on Warranty of 
Authority. 

A person who contracts as agent thereby 
impliedly warrants that he is authorized by his 
principal to make the contract. If, in fact, the 
agent is exceeding his authority in making the 
contract, the agent may be sued for a breach of 
the implied warranty. The plaintiff will generally 
be entitled to recover from the agent the damages 
he has suffered by reason of his not being able to 
enforce the contract against the principal. (3) 

(1) Schmalz v. Avery (1861), 16 Q. B. 655. 

(2) Smout V. Ilbery (1842), 10 M. & W. 1 ; and see Salton „. 
New Beeston Co., [1900] 1 Ch. 43. 

(3) CoUen v. Wright (1857), 8 E. & B. 647; Richards v. 
WiUiamson (1871), L. E. 6 Q. B. 276. 
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Illustkation. 

Wright acted as a land agent to G professing to have G's 
authority. Wright agreed with the plaintiff to lease to him for a 
term of years one of G's farms, and the plaintiff, relying on this 
agreement, entered into possession of the farm. In fact Wright 
had not got G's authority to grant the lease, and G repudiated the 
transaction. The plaintiff therefore brought an action against 
Wright's executors on the ground that Wright's action in granting 
him the lease amounted to a warranty or agreement by him with 
the plaintiff that he (Wright) had G's authority to make the lease, 
and in this contention the plaintiff was successful. (1) 



Art. CCX.^ — Payment by Principal to Agent of 
Undisclosed Principal. 

1. If, whilst the existence of the principal is 
unknown to the other party to the contract, the 
principal bond fide pays the agent, the other party 
must look to the agent alone. (2) 

2. But if the existence of the principal is 
known (whether or not his name is known), the 
third party relies on his credit, and ought not to be 
prejudiced by what passes between principal and 
agent. In such cases, therefore, payment to the 
agent is no defence, unless the other party has by 
his conduct induced the principal to think the 
agent has paid him. (3) 

Note. — If I employ an agent to buy goods for me, 
and the third party sells them to me, knowing I am the 
principal, he looks to me for payment, and I cannot 
plead as an excuse for not paying that I have given my 

(1) CoUen V. Wright (1857), 8 E. & B. 647. 

(2) Armstrong v. Stokes (1872), L. E. 9 Q. B. 598. 

(3) Irvine v. Watson (1880), 5 Q. B. D. 414; Davison 
Donaldson (1882), 9 Q. B. D. 623. 



V. 
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agent the money, and he has misappropriated it. But 
if the third party did not know of my existence, and 
gaye credit to the agent, it is no hardship on him to 
have to look to the agent only, and it would be hard on 
me after having given the money to my agent (to whom 
the third party looked for payment) to have to pay again. 
Hence the above rules. 

IlLUSTBATIONS. 

I .- The plaintiff sold R & Co. 200 pieces of shirting. E, & Co. were 
buying for the defendant, but at the time of the contract the plaintiff 
did not know this and gave credit to E. & Co, While the plaintiff 
still thought he was dealing with K & Co. only, the defendant in 
ordinary course paid R & Co., expecting them to pay the plaintiff. 
R & Co. failed, and after this the plaintiff discovered R & Co. 
were agents and sued the defendant as principal. In this they 
were unsuccessful. The payment by the defendant to R & Co. 
at a time when the plaintiff still gave sole credit to R & Co. and 
knew of no one else as principal, dischai'ged the defendants from 
any further UabUity. (1) 

2. The defendants employed Conning, a broker, to buy 11 casks 
of Old Calabar Oil " for a principal," whose name was not disclosed. 
Conning bought from the plaintiffs. The plaintiffs delivered the 
oil to Conning without payment. The defendants, not knowing 
that Conning had not paid the plaintiffs, paid Conning the price 
of the oil. C onning then failed and the plaintiffs sued the defendants 
for the price of the oil. It was held that, as the plaintiffs knew 
Conning was buying for a principal, they were not precluded from 
suing the principal, unless they (the plaintiffs) had, before the 
principal paid the agents, by their conduct induced the principal 
to believe that they (plaintiffs) had been paid by the agent, and 
that mere omission to insist on prepayment was not such conduct 
as would reasonably induce such belief. (2) 

(1) Armstrong v. Stokes (1872), L. R. 9 Q. B. 598. 

(2) Irvine v. Watson (1880), 5 Q. B. D. 414. 
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Sect. IV.— TEEMINATION OF AGENCY. 

Art. CCXI. — How and When AgcTicy may he 
Revoked. 

1. An agency may be determined : 
(i.) By Act of Parties, viz., 

(1) Revocation of authority by principal ; 

(2) Renouncement by agent ; or 

(ii.) By Act of Law, viz., 

(1) Effluxion of time ; 

(2) Performance of object ; (1) 

(3) Determination of subject matter ; 

(4) Death of principal or agent, (2) or (if 

the principal is a corporation) its dis- 
solution ; (3) 

(5) Incapacity of principal, (4) or (it seems) 

of the agent. (5) 

2. Except as hereinafter mentioned, every agency 
can be revoked by the principal at any time before 
it has been completely executed. (6) 

3. When an agent has partly executed his 
commission and thereby put himself into a position 

(1) Rhodes v. Forwood (1875), 1 A. C. 256. 

(2) Blades v. Free (1829), 9 B. & C. 167 ; Tasker v. Shepherd 
(1861), 6 H & N. 375. 

(3) Salton v. New Beeston Cycle Co., [1900] 1 Ch. 43. 

(4) Ex parte SnowbaU (1872), L. R. 7 Ch. 534 ; Be Oriental Bank 
(1883), 28 C. D. 634. 

(5) See Daily Telegraph Newspaper Co. v. McLaughlin, [1904] 
A. C. 776. 

(6) Vynior's case (1610), 8 Co. Rep. 82a. 
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whereby, if the principal revoked his authority, he 
would be exposed to loss or suffering, the authority 
cannot be revoked. (1) 

4. Where an agreement is entered into on a 
sufficient consideration whereby an authority is 
given for the purpose of securing some benefit to 
the donee of the authority, such authority is 
irrevocable. (2) 

5. If a power of attorney, given for valuable 
consideration, is in the instrument creating it 
expressed to be irrevocable, then in favour of a 
purchaser it is not revocable by the donor without 
the concurrence of the donee, or by the death, 
marriage, lunacy, unsoundness of mind, or bank- 
ruptcy of the donor. If a power of attorney, 
whether given for valuable consideration or not, is 
in the instrument creating the power expressed to 
be irrevocable for a fixed time therein specified, 
not exceeding one year from the date of the 
instrument, then in favour of a purchaser, it 
cannot be revoked for and during that fixed time 
without the concurrence of the donee of the power, 
or by the death, marriage, lunacy, unsoundness of 
mind, or bankruptcy of the donor. (3) 

6. In some cases the principal must give notice 
of revocation to third parties in order to prevent 
himself, being bound by acts of the agent after 
revocation. (4) 

(1) Read v. Anderson (1884), 13 Q. B. D. 779. 

(2) Smart v. Sanders (1848), 6 C. B. 895. 

(3) 45 & 46 Vict. c. 39, ss. 8 and 0. 

(4) See following article. 
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Note 1. — Revocation hy Act of Parties. — Where the 
agent has completely executed his commission, the prin- 
cipal cannot revoke his authority. Clearly, if the other 
party to a contract has, through the agent, completed a 
binding contract with the principal, no determination 
of the agent's authority can affect that other party's 
rights. 

The third rule above given has been held to extend 
to cases where the agent has not incurred any legal lia- 
bility on behalf of his principal, but would be generally 
injured in his business reputation if the obligation in- 
curred on behalf of the principal was not fulfilled. (1) 
Thus in Eead v. Anderson, given in Illustration 1, there 
was no legal liability on the agent to pay the bet, such 
a contract being void by the Gaming Act, 1845. (2) The 
effect of this decision has, as regard_s promises to pay 
betting debts, been now nullified by the Gaming Act, 
1892. (3) 2_^ - 

Authority Coupled with an Interest— The fourth rule 
deals with what is called an authority coupled with an 
interest, which is always irrevocable. The rule applies 
only to cases where the authority is given for the pur- 
pose of being a security or a part of a security, and not 
to cases where the authority is given independently, and 
the interest of the donee of the authority arises after- 
wards and only incidentally. This will appear from a 
consideration of the following instances : — 

(i.) I assign goods to a factor for sale — authorizing 
him to sell at a certain price — I can revoke. 

(ii.) Subsequently he sends me money, knowing he 
has my goods and considering them to be a security. 
I can still revoke, and if he wants to sell to realize his 
security, I can prevent him. 

(1) Read v. Anderson (1889), 13 Q. B. D. 779. 

(2) 8 & 9 Vict. c. 109. 

(S) 55 Vict. 0. 9. See ante Art. LXXXIII. 
n. 2d 
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(iii.) I borrow money from a factor, and in considera- 
tion of his lending me the money I send goods to him to 
to hold as security, authorizing him to sell at a certain 
price to repay the loan. Here the authority is irre- 
vocable, because the authority to sell is the security for 
the loan and is, therefore, coupled with an interest within 
the meaning of the rule. 

Note 2. — Revocation hy Act of Law. —The contract of 
agency, like a contract of service, is, in the absence of 
express stipulation to the contrary, considered to endure 
only so long as both parties to the contract live. (1) In 
like manner the authority of an agent is determined by 
the insanity (2) or bankruptcy (3) of the principal, the 
effect of bankruptcy being to vest all the bankrupt's 
property in his trustee ; but in these cases notice of the 
revocation to" third parties is required in order to effect 
their rights. This matter is discussed in the following 
article. (4) 

Illitsteations. 

1. Anderson employed Read to make bets for him and to pay 
his losses. Read made a bet for Anderson and lost. Anderson 
then revoked the authority to pay. If Read did not pay he 
could not have been sued — but he would have been a defaulter, 
and the consequences would have been serious to his business 
as a bookmaker and his reputation at Tattersall's. But there 
was no legal liability on Read to pay the debt by reason of the 
Gaming Act, 1845. Nevertheless, it was held that Anderson was 
unable to revoke his authority, and, accordingly, was bound to 
indemnify Bead for the amount of the bets lost and paid by him 
as Anderson's agent. (6) 

(1) See Tasker v. Shepherd (1861), 6 H. & N. 875 ; Blades v. 
Free (1829), 9 B & C. 127. 

(2) Drew v. Nunn (1879), 4 Q. B. D. 661. 

(3) Ex parte SnowbaU (1872), L. R. 7 Oh. 534. 

(4) See post, p. 404. 

(5) Read v. Anderson (1884), 13 Q. B. D. 779. See now the 
Gaming Act, 1892, 55 Vict. o. 9. 
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2. A principal brought an action against his factor for 
wrongfully selling goods contrary to his instructions. 

The facts were that the principal had in the ordinary way 
despatched goods to his factor for sale. Subsequently to the factor 
getting the goods, the factor lent money to the principal, consider- 
ing himself secure in so doing by reason of his having the principal's 
goodSi Before he had repaid the money advanced the principal 
revoked the factor's authority to sell. The factor disregarded this 
revocation and sold the goods, repaying himself out of the proceeds 
for his advances. It was a sound exercise of his discretion, having 
regard to the conditions of the market, for the factor to sell at the 
time that he did. 

The factor claimed that inasmuch as he had made the advances 
in reliance upon the security of the goods, his authority was coupled 
with an interest and was irrevocable. But in this contention he 
failed. It was held that the authority to sell was not given as a 
security for the advances : it was given before they were made, 
namely, at the time the goods were sent to the factor. (1) 

3. The defendant was in possession of the plaintiff's estates as 
agent and manager at a salary under a power of attorney. In 
addition to the consideration of his services as agent and manager, 
which were mentioned in the power of attorney, the defendant had 
given further consideration for the granting of the power of 
attorney to him in the shape of a personal guarantee to a 
mortgagee of the estates that he would pay the mortgage debt on 
the day of redemption. This further consideration was not men- 
tioned in the power of attorney. The defendant claimed that the 
giving of the guarantee gave him an authority coupled with an 
interest, and that therefore the power of attorney was irrevocable. 

It was held, that the power was nevertheless revocable, because 
it merely appoiuted the appellant manager at a salary, and con- 
tained no reference to the special interest created by the guarantee ; 
and was not intended to be dependent on the continuance of such 
interest. (2) 

4. P promoted a company to purchase from him a mine for 
£146,000. Carmichael agreed to underwrite 1000 shares, and 
gave P an underwriting letter authorizing P to apply for the 1000 
shares in Carmichael's name : and Carmichael agreed that this 
authority to P shoxdd be irrevocable notwithstanding any repudia- 
tion. The company was incorporated shortly afterwards : and 
Carmichael repudiated the agreement and forbad P to apply for the 
shares in his name. P none the less applied, maintaining that his 

(1) Smart I'. Sanders (1848), 5 C. B. 895. 

(2) Frith v. Frith, [1906] A. C. 254. 



404 CONTBAOTS 

authority was coupled with an interest and irrevocable ; and the 
shares were allotted to Carmichael. 

It was held that P's application was binding on Carmichael, 
and the allotment to Carmichael good. The authority given to P 
was irrevocable ; it was given to him in order to enable him to get 
his purchase-money for the mine, and was therefore coupled with 
an interest. (1) 

Art. CCXII. — When Notice of Revocation Necessary. 

1. Although the principal revokes the authority 
of the agent, if he does not make known to third 
parties that the agency has been determined, he 
may be liable by estoppel to third parties contract- 
ing with the agent on the faith of the continuance 
of the agency (2) 

2. Where the agency is revoked by the death 
of the principal, his estate is not liable for contracts 
entered into by the agent after his death. (3) 

3. Where the agency is revoked by the lunacy 
of the principal, persons who, having no knowledge 
of the lunacy, contract with the agent after the 
lunacy are entitled to hold the estate of the lunatic 
liable. (4) 

4. Any person making or doing any payment 
or act, in good faith, in pursuance of a power 
of attorney is protected from liability in respect of 
the payment or act by reason of the donoT having, 
before the payment or act, died or become lunatic 
or bankrupt or having revoked the power unknown 
to such person. (5) 

(1) Carmichael's case, [1896] 2 Ch. 643. 

(2) Trueman v. Loder (1840), 11 A. E. 589. 

(3) Blades v. Free (1829), 9 B. & C. 167. 

(4) Drew v. Nunn (1879), 4 Q. B. D. 661. 

(5) Conveyancing Act, 1881, s. 47. 
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Note. — The principles of estoppel have been explained 
earlier in this chapter. They apply to cases where the 
principal has held out the agent to particular persons 
as still having authority to act for him whereas in fact 
the authority has been determined : (1) in such cases it 
would be unfair to affect third persons by the revocation 
of the agent's authority, until they have been informed 
of the revocation. A common instance of this principle, 
now embodied in statute, arises in the case of an ostensible 
partner remaining liable for the debts of the firm con- 
tracted, after he has left the firm, with persons who relied 
on his credit and had no notice of his retirement. (2) 

The second and third rules given in the article are 
difiBcult to reconcile, a lunatic being as unable to give 
notice of revocation as a dead man : and perhaps the 
second rule and the authority given for it must now he 
considered doubtful, having regard to the dicta of Brett, 
L.J., in Drew v. Nunn, at p. 668. 

The cases in which the agent may be under a personal 
liability where he makes the contract after his principal's 
death have been considered. (3) 

Illxjsieations. 

1. The defendant L was a merchant residing in Eussia. He 
employed H as his agent in this country to sell tallow, and intro- 
duced him as such to the houses with which he was connected. H 
made contracts for the defendant, at first in the form " Sold for L," 
and afterwards in the form " Sold for H " ; but it was universally 
understood among the parties with whom he dealt that H was acting 
as agent for L. By private arrangement L terminated H's agency ; 
but gave no notice to the public, and the plaintiffs were not aware 
of the determination of the agency. After his agency had been 
thus terminated, H entered into a contract with the plaintiffs to 
sell them tallow in the form " Sold for H. " The plaintiffs believed 



(1) Trueman v. Loder (1830), 11 A. & E. 589. 

(2) Partnership Act, 1890, s. 36. 

(3) See ante, Art, CCVIII. 
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H to be acting as agent for L, but in fact he was acting on his 
own account. It was held that L was liable on the contract, on 
the ground that he had held out H as his agent, and should have 
given notice of the revocation of his agency. (1) 

2. C had for some years cohabited with a woman who had 
passed for his wife, and she had Ms authority to pledge his credit 
for necessaries for herself and her family. C went abroad for a 
period, leaving her at home and continuing the authority to pledge 
his credit for necessaries. The woman continued to purchase 
necessaries from the plaintiff, professing to do so as agent for C. 
While abroad C died. The plaintiff sued the executors of C for 
the necessaries supplied between the time of C's death and the 
time when he had notice of the death ; but it was held he could not 
succeed. (2) 

3. The plaintiff was a tradesman and the defendant had given 
his wife authority to deal with the plaintiff, and had held her out 
as his agent. Afterwards the defendant became insane, and 
whilst he was insane his wife ordered goods from the plaintiff 
and he supplied them, not knowing that the plaintiff was insane. 
Afterwards the defendant recovered his reason and refused to pay 
for the goods. He was held liable, because he had held his wife 
out as his agent and had given no notice of revocation. (3) 



Abt. CCXIII. — Rights of Agent and Principal 
inter se. 

1. The relationsliip of agent and principal is a 
fiduciary relationship entailing on the agent the 
duty of the fullest disclosure when be has any 
personal interest in the subject matter of the 
agency. (4) 

2. It is the duty of the principal to indemnify 
the agent against all liabilities incurred in the 
proper performance of his duty. (5) 

(1) Trueman v. Loder (1840), 11 A. & E. 589. 

(2) Blades v. Tree (1829), 9 B. & C. 167. 

(3) Drew v. Nunn (1879), 4 Q. B. D. 661. 

(4) Eothschild v. Brookman (1831), 5 Bli. N. S. 165. 

(5) Cropper v. Cook (1868), L. K. 2 C. P. 194. 
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3. It is the duty of the agent to account for 
all profits made by him in the course of his agency, 
and if he secretly receives profits from the other 
party to a contract, he forfeits his right to any 
reward from his principal in respect of his agency 
in procuring that contract. (1) 

4. An agent, whether for reward or not, may 
be liable in tort or in contract for negligence in 
carrying out his agency ; (2) but a gratuitous 
agent is not liable if he does not enter upon his 
agency — is not liable for simply not performing 
it. (3) 

5. Where the principal in revoking the agency 
breaks his contract with the agent, he is liable to 
the agent for damages for breach of contract. The 
extent of the principal's liability depends upon the 
terms of the employment. (4) 

Note. — The fifth rule given in the above article must 
be considered in conjunction with the rules given in Art. 
COXI. In general, as stated in Art. CCXI., agency is 
revocable at will before it has been executed. But the 
revocation of authority, though it prevents the agent 
from any longer binding the principal by anything done 
in pursuance of the agency, may entitle the agent to 
damages as against the principal. 

He may be entitled to damages for being prevented 
by the principal from earning his remuneration, as in the 

(1) Andrews v. Ramsay, [1903] 2 K. B. 635; Hippisley v. 
Knee Brothers, [1905] 1 K. B. 1. 

(2) Coggs V. Barnard (1704), 2 Lord Eaym. 909. And see 
ante, Art. XVI. 

(3) Bal£e v. West (1863), 13 C. B. 466 ; 93 B. E. 620. 

(4) Simpson v. Lamb (1855), 17 C. B. 603. 
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case of a commercial traveller who is engaged for a year 
at a salary and commission upon sales. If he is wrong- 
fully dismissed before the expiration of the year, he 
cannot any longer sell on behalf of his principal, but 
he is entitled to damages for loss of salary and for the 
loss of the commission he might have earned. (1) Again, 
an agent who is employed for a particular purpose and 
who expends time and money in carrying it out, may, 
if the terms of his employment are consistent therewith 
(but not otherwise), be entitled, if the agency is revoked, 
to be paid a reasonable sum in respect of such expenses 
and loss of time. (2) Sometimes an agent is employed to 
negotiate a particular contract for his principal upon the 
terms of being paid commission if the contract is brought 
about. House agents are often employed to let houses 
on the terms of being paid commission if the house is 
let and not otherwise. If the principal revokes the 
authority of the agent after the agent has found a person 
willing to become tenant, and the agent is only pre- 
vented from earning his commission by the principal's 
refusal to let the house to such person, the agent is not 
entitled to his commission as such, because the condition 
on which it is payable has not been fulfilled. But, having 
done his part by finding a tenant, he is entitled to sue 
for a quantum meruit on a promise implied by law on 
the part of the principal to remunerate him for what he 
has done at the principal's request. And prima facie 
in such a case he is entitled to a sum equivalent to the 
whole amount of his commission. (3) 

Illustrations. 
1. A broker, in accordance with, a reasonable custom of his 
market, made himself personally responsible for the price of goods 
bought for his principal and subsequently paid the price. On the 

(1) See Turner v. Goldsmith, [1891] 1 Q. B. 544 ; ante, p. 252. 

(2) Simpson v. Lamb (1855), 17 C. B. 603. 

(3) Prickett v. Badger (1856), 1 C. B. N. S. 296 ; ante, Art. 
CXXXIII. 
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bankruptcy of the principal he was held entitled to claim against 
the estate the money so paid. (1) 

2. The plaintiff instructed the defendants to sell his property 
for £2500, and agreed to pay them £S0 commission if they did so. 
The defendants subsequently informed the plaintiff that C would 
pay £2100, and said that was the best price they could get, and 
the plaintiff agreed to sell to C accordingly. C paid the 
defendants £100 deposit, and the defendants with the plaintiff's 
consent deducted £50, their commission, and sent him the remain- 
ing £50. Subsequently the plaintiff learnt that C had paid the 
defendants £20 commission on this transaction, and he sued for 
both the £20 and the £50 which he had allowed them to deduct, 
and it was held he was entitled to both. (2) 

3. The defendants, who had promised the plaintiff to act with- 
out reward as stewards for a horse race, omitted to appoint a judge, 
with the result that there was no one to declare the plaintiff's horse 
a winner when he galloped in first, whereby he suffered loss. It 
was held that he had no claim against the defendants. Their failure 
to perform their duty was merely an act of non-feasance for which 
they, as gratuitous agents, were not liable. (3) 

4. The defendant, a manufacturer, agreed in writing with the 
plaintiff to employ him as agent for five years, and the plaintiff 
agreed to do his utmost to obtain orders for goods for the 
defendant. The plaintiff was to be paid a commission. After 
two years the defendant's premises were destroyed by fire, and he 
ceased to carry on business and discharged the plaintiff. The 
plaintiff sued for damages. Held, that on the proper construc- 
tion of the agreement there was an implied agreement on the part 
of the defendant to supply the plaintiff with goods to a reason- 
able extent, and that the plaintiff was, therefore, entitled to 
damages. (4) 

5. The defendant employed the plaintiff, a clerical agent, to 
ofifer an advowson for sale, agreeing that in the event of the sale 
being effected through the plaintiff's agency the latter should have 
5 per cent, commission on the purchase-money. The plaintiff sold 
the living himself without telling the defendant. In an action for 
wrongful revocation, it was held that, in the absence of evidence 
of expense or liability incurred, the defendant was not liable for 
anything. (5) 

(1) Cropper v. Cook (1868), L. E. 3 C. P. 194 

(2) Andrews v. Ramsay, [1903] 2 K. B. 635. 

(3) Balfe v. West (1853), 13 C. B. 466 ; 93 E. R. 620. 

(4) Turner v. Goldsmith, [1891] 1 Q. B. 564. 

(5) Simpson v. Lamb (1865), 17 C. B. 603. 
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6. The defendant employed the plaintiif to find a purchaser for 
his house, and agreed to pay him a coijimission " on accomplishing 
a sale." The plaintiff found a suitable purchaser ; but, by the time 
he had done so, the defendant had changed his plans and refused 
to complete the sale to the purchaser introduced by the plaintifiF. 
It was held that as the plaintiff had done all he could do to earn 
his commission, and was only prevented from earning it by the 
defendant's refusal to accept the purchaser, the plaintiff was entitled 
to a reasonable sum for his services, which in this case wovild amount 
to the whole of the agreed commission. (1) 



Art. CCXIV. — Del Credere Agent. 

A del credere agent is one who, in consideration 
of extra remuneration (called del credere com- 
mission), guarantees the solvency of persons with 
whom he makes contracts for his principal. 

The guarantee is not one which is required by 
the Statute of Frauds to be in writing. (2) 

Note. — A seller of goods may employ an agent to 
find a purchaser, and may agree with the agent that the 
agent shall be responsible for any loss by reason of the 
insolvency of the purchaser, or of any breach of contract 
by him. This is often "done where an agent is dealing 
with foreigners about whom the principal knows nothing. 
It is the agent's business to know with whom he is 
dealing, and the principal, instead of making his own 
inquiries, accepts the agent's guarantee, in consideration 
for which he pays the agent a higher rate of commission 
than would be payable for merely negotiating the sale. 
The agreement need not be in writing, because although 

(1) Prickett V. Badger (1856), 1 C. B. N. S. 296. 

(2) See Couturier v. Hastie (18S2), 8 Ex. 40. (Reversed on 
another point, sub. nom. Hastie v. Couturier, 9 Ex. 102.) 
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it may result in the agent's having to pay the debt of 
another, that is not its primary object. The primary 
object of paying commission is to remunerate the agent 
for negotiating the contract. The resulting liability is 
only incidental. (1) 

(1) See Couturier v. Hastie (1862), 8 Ex. 40. 



CHAPTEK XXI. 

CONTEACTS MADE ABROAD. 

Akt. CCXV. — Foreign Contracts may he sued 
on here. 

An action may be brouglit in this country for 
breach of a contract although the contract was not 
made and performance was not to take place here 
and neither of the parties is a British subject or 
domiciled in England, (l) 



Aet. CCXVI. — By what Law Contracts are 
construed. 

1. Prima facie the law that governs any con- 
tract is the law of the country where it is made, 
and if a contract is made abroad the English Courts 
will apply to it the law of the country where it 
was made. (2) 

2. Where the whole or part of the contract is 
to be performed in a country other than that 
where it is made the prima facie inference 
is that the performance is to be carried out 

(1) Buenos Ayres Ely. v. Northern Co. of Buenos Ayres 
(1877), 2 Q. B. D. 211. 

(2) Jacobs V. Credit Lyonnais (1884), 12 Q. B. D. 599. 
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according to the law of tlie country where the 
contract is to be performed. (1) 

3. But it is always open to the parties to a 
contract to agree that the contract is to be 
governed by the law of any country they like, and 
in such case the English Courts apply the law to 
which the parties have agreed. The agreement 
may be express or inferred. (2) 

4. Foreign law is a question of fact, and must 
be proved. (3) 

5. Whatever law governs the contract, when 
it is sued upon in this country all the rules of 
English law regulating procedure and evidence 
— the lex fori — must be complied with and satis- 
fied. (4) 

Note. — For the purposes of these rules Scotland, 
Ireland and the Colonies are " foreign." Their laws are 
not the same in all respects as those of England, and 
haye to be proTed as matters of fact in our Courts. 
The first two rules are due to the fact that when 
parties make a contract, it is assumed that their in- 
tention and understanding is that it will be governed 
by the law of the country where it is made or is to be 
performed. If in fact they expressly agree that it shall 
be governed by some other law, that assumption is 
excluded. An agreement to apply some other law 
may be inferred from, for instance, the fact that 
although the parties are contracting abroad they use an 

(1) Chatenay v. Brazilian Telegraph, Co., [1891] 1 Q. B. 83; 
Emberioos v. Anglo- Austrian Bank, [1905] 1 K. B. 677. 

(2) Jacobs V. Credit Lyonnais, supra. 

(3) Lloyd V. Guibert (1866), L. E., 1 Q. B. 119; Concha i;. 
Henrietta (1889). 40 C. D. 543. 

(4) Le Koux v. Brown (1853), 12 C. B. 801. 
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English form. The law of a foreign country may be 
proved by any witness who carries on business therein, 
and has thereby become acquainted with it, or by a 
lawyer of that country, and by statute (1) the Court is 
empowered in certain cases to remit a case for the 
opinion of a Court of that country. 

In spite of the above rules, in matters of evidence 
and procedure the law of the tribunal where the 
proceedings are being brought governs contracts wherever 
made. It is on this ground that, as we have seen 
above, the English Statutes of Limitation and the 
Statute of Frauds apply in actions brought upon foreign 
contracts. (2) 



Art. CCXVII. — Legality of Foreign Contracts. 

1. Where a contract made abroad is governed 
by English law and is to be performed in England, 
the English Courts will enforce it, if it is not illegal 
according to English law, although it be illegal 
according to the law of the country where it is 
made. (3) 

2. Where a contract which has been made 
abroad is to be performed in England, and is lawful 
according to the law of the country where it is 
made but not lawful according to the law of 
England, the English Courts will not enforce it. (4) 

3. Where a contract is made abroad, and is 

(1) 24 & 25 Viot. 0. 11. 

(2) See ante, Arts. LIX. and CLXVII. (note, p. 319). 

(3) Be Missouri Steamship Co. (1889), 42 C. D. 321. 

(4) EousiUon v. RousUlon (1880), 14 C. D. 361, at 369 ; GreU v. 
Levy (1864), 16 C. B., N. S. 71. 
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valid according to the law of the country where it 
is made, it cannot be enforced in the English Courts 
if it conflicts with esssential public or moral in- 
terests or with some statute applicable under the 
circumsta,nces abroad. (1) 

Note. — The first two of the above rules are, when 
logically considered, the corollaries of the first two 
rules in the preceding article. It should be observed 
that the present rules affect the substance of the 
contract and are not concerned with mere rules of 
procedure and evidence like the Statutes of Limita- 
tions and Frauds already noticed. With regard to the 
third rule, generally speaking English statutes do not 
purport to extend beyond the United Kingdom ; but 
some do, to this extent, that they are expressed to bind 
British subjects wherever they may be, as for instance, 
some of the laws against slavery, (2) and in such a case 
the statute would operate so as to prevent the English 
Courts from recognizing a contract made by a British 
subject to purchase slaves, even if the slaves were to be 
delivered to him in a State where slavery was lawful. (2) 
With regard to the recognition by English Courts of ille- 
gality according to foreign law, it may be pointed out 
that, in common with the systems of other countries, 
the English Courts do not recognize the revenue 
laws of foreign countries, and a contract would not be 
considered vitiated in the English Courts because its 
performance entailed the violation of the revenue 
laws of a foreign country where it was to be per- 
formed. (3) 

(1) Kaufman v. Gerson, [1904] 1 K. B. 691 ; Surman v. Fitz- 
gerald, [1904] 1 Ch. 573 ; and see Santos v. lUidge (1860), 8 C. B., 
N. S. 861. 

(2) See Santos v. IlUdge, supra. But that case shows that a 
contract to sell slaves is not illegal. 

(3) Holman v. Johnson (1775), Cowper, 341 at p. 343, per Lord 
Mansfield; Bristow v. SequeviUe (1850), 5 Ex. 275. 
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Illustrations. 

1. By a contract made in America a British shipowner agfreed 
to carry cattle to England, the contract containing a clause 
exempting him from all liability for negligence. This clause was 
invalid by the law of America but valid according to the law of 
England. The English Courts upheld the legality of the clause. (1) 

2. The defendant gave to the plaintiff in Algiers a cheque 
drawn by him on an English bank partly in payment of money 
lent by the plaintiff to the defendant to enable the defendant to 
play at baccarat in a club at Algiers, and, as to the balance, to be 
applied by the plaintiff in discharging debts incurred by the 
defendant when playing at baccarat in the club. The considera- 
tion for the cheque was legal according to the law of France. In 
an action on the cheque : Held, that, inasmuch as the cheque was 
to be paid in England and so the contract was to be performed in 
England, the transaction was governed by English law, and the 
cheque must be deemed to have been given for an illegal con- 
sideration within sect. 1 of the Gaming Act, 1845, and that the 
action was therefore not maintainable. (2) 

3. A solicitor in France entered into a champertous agreement 
with a Frenchman to sue for a debt in England. Illegal according 
to English law so unenforceable, though legal according to French 
law. (3) 

4. G, in consideration of K's not prosecuting her husband for 
a criminal offence in France, agreed to pay K money. The agree- 
ment was made in France, and not illegal there ; but as it conflicted 
with essential public and moral interests it was not enforceable 
here. (4) 

(1) Be Missouri Steamship Co. (1889), 42 C. D. 321. 

(2) Monies v. Owen, [1907] 1 K. B. 746. 

(3) Grell V. Levy (1860), 16 C. B., N. S. 73. 

(4) Kaufman v. Gerson, [1904] 1 K. B,591. 
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ACCEPTANCE, 
of offer, 36 

must be unqualified, 42 
intention not sufBcient, 43 
by letter, 45 

when complete, 45 
by conduct, 47 ^ 
reply to request to tender is not, 51 
notification of, 43 
of goods, 111 

ACCORD AND SATISFACTION, 
by bill of exchange, 257, 303 
discharges simple contract, 298, 303 
is defence to action for breach of contract, 302 
must be both accord and satisfaction, 302 
payment of sum less than debt, 304 

where homA fide, dispute, 304 

by negotiable instrument, 304 
joint debtor released by, 309 

ACCOUNT STATED, 

is an implied contract, 68-70 

with infant, void, 84 

to avoid Statute of Frauds, 114 

ACKNOWLEDGMENT, 

of debt barred by Statutes of Limitations, 314 
by agent, 315 
by joint contractor, 315 

ACT OF GOD, 

does not excuse performance, 251 

ADMINISTRATOR. See Executor. 
0. [1] 2 E 
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AGENT, 

fraudulent misrepresentation by, 180 

duty to disclose to principal, 187 

payment to, 259 

party to action, when, 325, 368 

contract signed in agent's name, 369 

capacity of principal to appoint, 369 

how appointed, 370 

implied, 371 

of necessity, 372 ^ 

wife may be, 380, 385 
by estoppel, 373, 405 

wife may be, 380, 384 
by ratification, 374 

wife may be, 380 
general and special, 379 
husband and wife. See Husband and Wipe. 
of disclosed principal, 390 
of undisclosed principal, 391 

election of third party to sue< 392 
contracting expressly as, 394 *' 
liable personally, if principal non-existent, 395 
warranty of authority by, 396 
payment to, where principal undisclosed, 397 
authority, how terminated, 399 
when notice of revocation necessary, 404 

AGREEMENT. See Contbact. 

AGBIOULTUUAL HOLDINGS ACTS, 
contracting out of, 145 

ALTERATION 

of contract, 220-229 

APPROPRIATION, 
of payment, 267 
by payer, 267 
by creditor, 269 
by law, 273 

where several sums due, 267 
intention how signified, 268 
rule in Clayton's Case, 270 

ARBITRATION, 

parties may agree to, 294 

a condition precedent to right of action, when, 294 

power of Court to stay action when agreement for, 294, 295 

ARBITRATION ACT, 1889.. 296 

[2] 
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ASSIGNMENT, 

of contracts at common law, 343 
of bills of lading, 343 
of shares in companies, 347 
of choses in action, 348, 352 
under Judicature Act, 1873, 352 

requisites for, 353 
of policies of insurance, 354 
of property on bankruptcy, 355 

on conviction for felony, 358 
on death, 359 
on marriage, 366 
AUTHOEITY, 

warranty of, by agent, 896 
of agent, how terminated, 399 

when notice of revocation necessary, 404 

BANK NOTE, 341. See Negotiable iNSTEniiBNT. 

as legal tender, 257, 262 
BANKEUPTCY, 

property of bankrupt vests in trustee, 355, 356 
exceptions, 357 

trustee is in position of legal assignee, 355 

effect of receiving order, 355 

disclaimer by trustee, 356 

proof in, 356 

discharge of bankrupt, 356 

in case of married woman, 90 

BAEEISTEB, 

contract for fees, 153 

BETTING AND LOANS (INFANTS) ACT, 1892.. 85 

BILL OF EXCHANGE. See Negotiable Instbument. 
must be in writing, 101 
alteration of, 228 

request for payment of, when necessary, 239 
a conditional payment, 257 
interest, in actions upon, 265 
when discharged, 299 

for less sum is good accord and satisfaction, 304 
consideration for, 31 
for illegal consideration. See Illegalitj. 

BILL OF LADING, 
at common law, 343 
rights of endorsee under, 344 
transfer of property in goods, 345 
Bills of Lading Act, 1855 . . 344 
is not a negotiable instrument, 346 
[3] 
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BOND, 7. See Covenant. 

BREACH OP CONTRACT, 
damages. See Damages. 
equitable remedies for, 292 

specific performance, 292 

injunction, 293 
release for, must be by deed, 298 
accord and satisfaction is a defence to action for, 302 
effect of judgment in action for, 307 

CANCELLATION. See Rescission. 

CAPACITY, 

of parties to contract, 74 
to appoint, or be appointed, an agent, 369 

mid see Infant, Cobpobation, Felon, Lunatic, Dbcnken 
Pebson, and Husband and Wife. 

CAVEAT EMPTOR, 
doctrine of, 184 

CHAMPERTY, 
is illegal, 134 

assignment of contract in nature of, void, 348 
defined, 351 

CHEQUE. See Negotiable Instbument ; Bill of Exchange. 
conditional payment, 258 
accord and satisfaction, vphen, 257 

CHOSE IN ACTION, 

assignable in equity, 348 
liability not assignable, 348 
notice of assignment of, 349 
assignee of, takes subject to equities, 348 
right to sue in own name, 348 
under Judicature Act, 352 
passes to trustee in bankruptcy, 355 

CLAYTON'S CASE, 
rule in, 271 

COHABITATION, 

agreements for immoral, 126 

COLLATERAL AGREEMENT, 

whether condition or warranty, 211 

m 
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COMPANY. See Corporation. 
contract by, 92, 96 
how made, 98 
debentures to bearer are negotiable, 342 
shares of, are ohoses in action, 347 

transfer of, under Companies Acts, 347 
ratification by, of contract by promoter, 376 

COMPOSITION DEED. See Dbbd op Akbangement. 

CONCEALMENTS. See Disolosdbb. 

CONDITION, 
precedent, 203 
subsequent, 204 
implied, 205, 218 
truth of representation, 210 
may waive breach of, and treat as warranty, 213 
whether statement is, 214 
implied by law, 218 
concurrent, 242 

CONSIDEEATION, 
valuable, 17 

forbearing to sue, 27 
executed, 18, 20 

executory, 18, 21 I 

past, 18 

when sufficient to support a subsequent promise, 30 
must move from promisee, 19 
adequacy of, 25 
failure of, 61 
for bill of exchange, 31 
immoral, 126-7 
illegal. See Illegality. 

CONTRACT, 

by record, 1, 2 
by specialty, 1 
by recognizance, 2 
by deed, 5. See Deed. 
simple, 13 

implied, 14. See Implied Contbact. 
tacit, 14 

consideration, 16. See Consideration. 
gratuitous, 28 
capacity to, 74 

by non-trading corporation, 95 
illegal. See Illegality. 
void by statute, 144 
gaming. See Gaming Contbact. 
[5] 
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GONTB.AGT— continued. 

for sale of intoxicating liquors, 152 

barrister's fees, 153 

solicitor's fees when acting as advocate, 153 

medical practitioner's fees, 154 

subject-matter of, destroyed, 208 

breach of, absolves from performance, when, 241. See Breach of 

CONTBACT. 

when binding upon one party providing condition performed by 

other, 209 
parties.e*'T5ee Parties. 
assignment of, 343. See Assignment. 
foreign, 412 

how construed, 412 

legality of, 414 

CONTEACTING OUT, 

of Agricultural Holdings Acts, 145 

of Workmen's Compensation Act, 190G . . 115 

CONVICT. See Felon. 

CORPORATION. See Company. 
capacity to contract, 91 
when seal required, 95-99 

COVENANT 
by deed, 5, 6 

running with the land and with the reversion, 328 
in leases, 330 

implied, 331 
by owner on sale, 338 

if restrictive and subsequent purchaser has notice, 335 
rests on equity, 336 
when binding on lessee, 336 
must be for benefit of land retained by owner, 386 
common in building estates, 337 
notice must be actual or constructive, 337 
right of personal representative to sue for breach of, 861 
binds the land on death of owner, 365 
by infant in marriage settlement, 80 

CRIME, 

contract to commit, is illegal, 125 

CUSTODY OP INFANTS ACT, 1878.. 128. 



DAMAGES, 

for breach of contract, 275-291 
nominal and substantial, 275 
liquidated, 276 

[6] 
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DAMAGKS— continued. 

for breach of oontt&at— continued. 

penalty, 279 , 

measure of, 280 

rule in Hadley v. Baxendale, 280 

remoteness of, 281 

where special circumstances in contemplation of both parties, 
286 

province of judge and jury, 288 

for fraud, 170 

in case of repudiation, 223 
for breach of warranty, 211-218 
for breach of agency, 396 
for wrongful determination of agency, 407 
and see QiMutum meruit. 

DEATH, 

devolution on, 359-366 
of offeror or offeree, 40 
of principal or agent, 899 

DEBENTURE 

of company, if to bearer, is negotiable, 342 

DEBTOR 

duty of, to find creditor, 259 

DEBTORS ACT, 1869, 

married woman cannot be committed to prison under s. 5 . . 90 

DEBTS, 

joint and several. See Joint Liability. 

payment of. See Paymbnt. 

release of. See Release, Accord and Satiseaciion. 

assignment of. See Assignment. 

devolution on death. See Death. 

barred by statute. See Statutes op Limitations. 

DECEIT. See Pbaud. 
action for, 161 

DEED. See Covenant. 
requisites of, 6-10 
poll, 6 
indenture, 6 
bond, 7 
parties to, 6 

sealing and delivery of, 8, 9 
delivery of, as an escrow, 9 
consent of party in whose favour made, 10 
plea of non est factum, 11 

after breach of contract release must be by, 298 
contract of corporation, 95 

[7] 
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DEED OF AREANGEMENT, 
defined, 299 

registration under Deeds of Arrangement Act, 1837 . . 299 
when voidable by assenting creditor, 300 

DEL CREDERE AGENT, 

guarantee by, need not be in writing, 410 

DELIVERY, 
of deed, 9 

as an escrow, 9 
of goods and payment are concurrent conditions, 242 

DISCLAIMER. 

by trustee in bankruptcy, 356 

DISCLOSURE, 

duty to make in cases of contract, 184 

where fiduciary relationship exists, 187 

by promoter of company, 188 

insurance, 189 

family arrangements, 190 
of agency, 390, 395 

DRUNKEN PERSON, 
contract by, 86 

can be ratified, 86 
for necessaries, 86 

DURESS, 

defined, 191 

contracts obtained by, 191 



ELECTION, 

to sue undisclosed principal or agent, 392 

EQUITY, 

assignment of chose in action in, 348 

remedies in, for breach of contract, 292 

for rescission of contract, 171 
by specific performance, 292 
by injunction, 292 

enforces restrictive covenant, 336 

notice of assignment, 349 

ESCROW, 

delivery of deed as, 9 

ESTOPPEL, 
defined, 373 
agency by, 372, 380, 384, 405 

[8] 
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EVIDENCE, 

oral, when admissible with respect to contract in writing, 116, 118 

receipt not conclusive, of payment, 261 

of payment without production of receipt, 261 
EXECUTOR, 

property passing to, 359 

duties of, 359 

party to action, when, 359 

practice as to, 362 

FACTOB, 373 

FELON (CONVICTED), 
contract by, 88 

assignment of, upon conviction, 358 

FOREIGN CONTRACTS, 

may be litigated in English Court, 412 
how construed, 412 
legality of, 414 

FOREIGN JUDGMENT, 

action on, 71 

founded on an implied contract, 60 
FRAUD, 

by infant, 74 

contract not void but voidable, 160 

action for deceit by reason of, 161 

defined, 162 

by conduct, 163 

of law, 165 

not relied on, 167 

means of knowledge of, 167 

must be material, 169 

remedies for, 170-175 

of agent, 180 

must be by party to contract, 180 

FRAUDS, STATUTE OF. See Statute of Phauds. 
FRAUDULENT MISREPRESENTATION. See Fbaud. 

GAMING 

contract of, at common law, 148 
by statute, 148 
present law summarised, 149 

GENERAL AGENT, 379 
GOODS. See Sale of Goods. 
GRATUITOUS UNDERTAKING, 
liability on, 28 

[9] 
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GUAEANTBE, 

contract of, must be in writing, 102 

distinguished from indemnity, 103 
by del credere agent, 410 

HADLEY V. BAXENDALE, 
rule in, 280 

HUSBAND AND WIPE, 

married woman, capacity to contract, 89 
at coDMnon law, 89 
by statute, 89 
contract does not bind her personally, 89 
effect of judgment against, 90 
liability for ante-nuptial debts of, 90 
restraint upon anticipation of property of, 90 
liability of husband for ante-nuptial debt of, 366 
presumed authority to buy goods on husband's 
credit, 380, 381 
may be rebutted, 381 
agent of husband by estoppel, 884 
by necessity, 386 
where separated by mutual 

consent, 386 
where separated by fault of one 
party, 388 
agreement for future separation is void, 127 

ILLEGALITY, 

contracts tainted with, 123 
to commit crimes, 125 
to defraud, 126 
immoral consideration, if future, 126 

not if past, 127 
in restraint of marriage, 127 
marriage brokage, 127 
promise of marriage by married man, 128 
by parent for custody of children, 128 

under Custody of Infants Act, 1873 . . 128 
to deter person entering army or navy, 129 
in restraint of trade, 130 
interference with course of justice, 132 
champerty, 134 

in contravention of statutes, 134 
illegality knovm to one party only, 136 
burden of proof, 137 
by reason of change of law, 138 
in part, 139 
money paid under, 140 

[10] 
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IMMORAL OONSIDEEATION, 
i{ future contract void, 126 
not if past, 127 

IMPLIED AGENCY, 371 

IMPLIED CONTEACT, 

money had and received, 60, 61 
money paid, 60, 65 
account stated, 60, 68 
foreign judgment, 60, 71 
when express contract fails, 72 

IMPOSSIBILITY OF PERFORMANCE, 251-253 

INCAPACITY. iBee Capacity. 

INDEMNITY, 

contract of, need not be in writing, 103 
by del credere agent, 410 

INDENTURE. See Debd. 

INFANT, 

contract by, 74 

specific performance of, 74 

for necessaries, 75 

for education, 78 

induced by fraud of, 74 

of service, 78 

ratification of, 82 

new, after full age, 83 

when void, 84 

when voidable, 74 
obligation attached to property, 80 
must be repudiated, 80 
money paid in respect of, 80 
Betting and Loans (Infants) Act, 1892 . . 85 
Infants' ReUef Act, 1874, 84 
Statute of Limitation, 313 
agreements as to custody of, 128 

INFANTS' RELIEF ACT, 1874.. 84 

INJUNCTION, 
remedy by, 293 

INSURANCE, 

policies of, must be in writing, 100 

assignability of, 354 
duty of disclosure, 189 
interest in subject-matter of, 265 
[11] 
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INTENTION, 

not sufficient for acceptance, 43 

to appropriate payment, how signified, 268 

whether statement is a condition or warranty depends on, 214 

INTEREST, 

when plaintiff may recover in action , 265 

INTOXICATING LIQUOES, 
sale of, 152 

INVITATION TO MAKE OFFER, 50 

I.O.U., 68 

JOINT LIABILITY, 

release of joint debtor by deed, effect of, 309 

by accord and satisfaction, effect of, 809 
covenant not to sue is not, 310 
judgment against joint debtor, effect of, 810, 822 

•joint and several debtor, effect of, 311, 322 
how constituted, 321 , 

distinguished from joint and several liability, 321, 323 
Statute of Limitations, 316 
attaches to partners, 323 
death of joint debtor, effect of, 323 

JUDGMENT, 

a contract of record, 2 

effect of, in action for breach of contract, 307 

against joint debtor, 310, 322 

joint and several debtor, 811, 322 
married women, 90 
foreign, 60 

action on, 71, 412 
how construed, 412 
legality of, 414 

JUDGMENT DEBT, 
how enforced, 2 ' 

carries interest from time of entering up, 265 
foreign, 60, 71, 412 

JUDICATURE ACT, 1873, 

assignment of contract under, 353. See Assignment 
JUSTICE, 

agreements interfering with course of, 182 

LAND, 

covenants running with, 329. See Covenant 
passes to personal representative, 361 
contracts concerning interests in, must be in writing, 106 
specific performance of contracts concerning, 106, 107 
[12] 
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LEASE, 

for term exceeding three years must be in writing, 106 
covenants in, 330 

LEMAN'S ACT, 1867.. 145 

LETTER, 

acceptance of offer by, 45 

completed by posting, 46 
revocation of offer by, 38 

LIMITATIONS OP ACTIONS. See Statutes op Limitations. 

LIQUIDATED DAMAGES, 
for breach of contract, 277 
distinguished from penalty, 279 

LORD TENTERDEN'S ACT, 1829.. 317 

LUNATIC, 

contract by, 87 

in lucid intervals, 87 
onus of proof, 87 
of marriage, 87 
agent or principal, 399 

MARRIAGE, 

agreements in consideration of, 105 

contract in restraint of, void, 127 ' 

brokage, 127 

promise of, by married man, void, 128 

damages in action for breach of promise of, 281 

consent necessary to valid, 192 

effect of, on wife's ante-nuptial contracts, 366 

MARRIED WOMAN. See Hoseand and Wife. 

MARRIED WOMEN'S PROPERTY ACTS, 1882-1893, 
contract by married woman, 89 

does not bind her personally, 89 j 

MEDICAL PRACTITIONER, 

fees of, 154 
MERCANTILE LAW AMENDMENT ACT, 185C..317 

MERGER, 

of contract, 232 

MISREPRESENTATION (FRAUDULENT). See Pbaud. 

MISREPRESENTATION (INNOCENT), 
effect upon contract, 161 
amounting to failure of consideration, 161 
if contract conditional upon truth of, 161 
remedy for, 174 

[13] 
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MISTAKE, 
of law, 61 
by one party, 155 
as to natvire of contract, 156 
as to identity of subject-matter, 157 

parties, 159 
as to quantity, quality, value, 157 
mutual, in written contract, 158 

court may set aside or rectify contract, 158 
duty to correct, 185 

MONEY HAD AND EECEIVED, 

action on implied contract for, 60, 61-65 

none, when money paid under legal compulsion, 61 

MONEYLENDERS ACT, 1900, 
registration of moneylenders, 146 
recovery of security from unregistered moneylender, 146 
relief from unconscionable bargain, 197 

MONEY PAID, 

action on an implied contract for, 60, 61, 65-68 
under illegal contract, 140 

voidable contract, 170, 174 



NAVAL AND MILITARY SERVICE, 
contract not to enter, void, 129 

NECESSARIES, 

defined, 75 
! contract for, by infant, 75 

by drunken person, 86 

NECESSITY, 
agent of, 372 

wife may be, 380, 385 

NEGOTIABLE INS,TRUMENT, 

holder of, may sue in his own name, 839 

may have better right than original party, 339 
effect of fraud, 340 

NON-DISCLOSURE. See Disclosubb 

NON EST FACTUM, 
plea of, 11 

NOTICE, 

of termination of authority of agent, 404 . 
of restrictive covenant binds purchaser, 335 
necessary to perfect assignment in equity, 349 
to party to perform contract not necessary, 289 
[14] 
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NOVATION, 
defined, 230 

OFFER, 

how made, 36 
how accepted, 36 
continuing, 37 
revocation of, 38 
by letter, 38 
lapse of, 40 

PARENTAL DUTIES, 

agreements interfering with, 127 

PARTIES, 

to action, persons privy to contract are, 325 
principal and agent, 325 
trust in favour of stranger, 326 
Act of Parliament enabling stranger to sue, 826 
stranger procuring breach of contract, 826 
change of, where covenants run with the land, 327 
in oases of negotiable instruments, 827 
bankruptcy, 327 
conviction for felony, 327 
devolution on death, 327 
marriage, 327 
novation, 328 
PARTNERS, 

joint liability of, 323 
PART PERFORMANCE, 

of contracts concerning interests in land, 107 
when merits part payment, 246, 249 

PAYMENT, 

conditional on performance, 245 

for part performance, 246 

time for, 255 

of part of debt, 256 

must be in legal tender, 257 

negotiable instrument is a conditional, 257 

to whom made, 259 

debtor's duty to seek creditor for, 260 

demand of receipt as condition for, 260 

appropriation of, 267. See Appropriation 

to agent of undisclosed principal, 397 

PENALTY, 

for breach of contract, 277 
distinguished from liquidated damages, 277 
by Statute 8 & 9 Will. III., c. 11, s. 8 , . 277 
[15] 
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PERFORMANCE, 

may be by another, 234 

not if involving special personal qualifications, 234 
in case of alternative method of, 235 
time for, 286 

notice of, when necessary, 239 
when party absolved from, 241 
payment when conditional on, 244 
impossibility of, 251-253 

POWER OP ATTORNEY, 371 

PRINCIPAL. See Agent 

duty of agent to disclose to, 187 

party to action, 325, 868 

bound by acts of agent, when, 878 

revocation of agent's authority, 401 

rights of principal and agent, inter se, 406 

PRIVITY BY CONTRACT, 325 

PRIVITY BY ESTATE, 328. See Covenant. 

PROMISSORY NOTE. See Negotiable Instbument. 
defined, 340 
negotiability of, 340 

PUBLIC POLICY, 

contracts contrary to, 124. See Illegality. 

QUANTUM MERUIT, 

subject-matter of contract destroyed, 208 

services rendered at request, 245 

party to contract refusing to perfonn his part, 248 

disabling himself from performing his part, 248 
on determination of agency, 408 

QUASI-CONTRACT. See Implied Contract. 



RAILWAY COMPANY, 

contracts for carriage of goods by, 199 
conditions indorsed on tickets issued by, 56 

RATIFICATION 

of contract, made by infant after coming of age, 82 

by drunken person, 86 

by company, made by promoter, 376 
of agency, 374, 380 

RECEIPT, 

not conclusive evidence of payment, 260 
stamp on, 261 

[10] 
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RECOGNIZANCE, 

a species of contract, 2 
estreating, 13 

RECORD, 

contracts of, 1, 2 

release by judgment of, 307 

RECTIFICATION, 

of written contract when mistake mutual, 158 

RELEASE, 

of right of action, after breach of contract, 298 
of contract, 298 

by composition deed, 299 
of joint debtors, 309 
and see Jud,qmknt, Accobd and Satisfaction. 

REMEDY, 

for breach of contract, 275 
equitable, 292 

specific performance, 292 

injunction, 292 

rescission, 171 
for fraud, 170-175 
for innocent misrepresentation, 174 

REPUDIATION, 

of contract, by infant, 80 

for fraudulent misrepresentation, 170 
for innocent misrepresentation, 174 
right to rescind by reason of, 223 

RESCISSION, 

of contract, an equitable remedy, 171 

for fraudulent misrepresentation, 171 

for innocent misrepresentation, 174 

loss of right of, 175 

agreement for, 221 

under seal, parol agreement for, 221 

right of, when other party repudiates, 223 

RESTRAINT OP TRADE, 
contracts in, 130 

RESTRAINT UPON ANTICIPATION, 
of married woman's property, 93 

RESTRICTIVE COVENANT, 

purchaser of land bound by, if notice of, 335 

REVERSION, 

covenant running with, 329. See Covenant. 
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EEVOCATION, 
of offer, 38 
of authority of agent, 399-401 



SALE OP GOODS, 

when contract under Sale of Goods Act, 1893, must be in writing, 111 
non-compliance with requisites of Sale of Goods Act, 1893, 113 
where contract made abroad, 114 
memorandum of, 116 

admissibility of oral evidence, 116, 118 

contents of, 118 

signed by party to be charged, 121 
delivery of goods and payment are concurrent conditions, 242 
goods of inferior quality, 247 

vendor may set up breach of warranty in diminution of price, 
247 

SATISFACTION. See Accord and Satisfaction. 

SEAL. See Deed. 

SOLICITOR, 

agreement as to costs, 195 

SPECIAL AGENT, 379 

SPECIALTY, 

contract by, 1. See Deed. 

SPECIFIC PERFOBMANCB, 
of contract, by infant, 74 

concerning interests in land, 106, 407 

defined, 293 

where damages an inadequate remedy, 293 

is a discretionary remedy, 293 

in respect of personal services, 298. 

STATUTE OP FRAUDS, 

contract by executors and administrators, 102 
of guarantee, 102 

as distinguished from indemnity, 103 
in consideration of marriage, 105 
concerning interests in land, 105 
where part performance, 109 
not to be performed within the year, 109 
not complying with requisites of, 113 

where made abroad, 114 
memorandum of, 116 

admissibility of parol evidence, 116, 118 

contents of, 118 

signature of party to be charged, 121 

of agent duly authorized, 122 
[18] 



INDEX 

STATUTES OF LIMITATIONS, 
action on simple oontraoij, 313 
in case of infant, 313 

person rum combos mentis, 313 
defendant beyond the seas, 313 
acknowledgment of debt, 314 
by agent, 315 
after debt barred, 815 
by joint contractor, 315 
action on covenant or specialty, 318 
action for rent or touching interests in land, 319 



TACIT CONTRACT, 14 

TENDER, 

of sum due, 261 

a defence to action, 262 

actual production of money may be dispensed with, 264 
payment of money into Court with a plea of, 262 

TIME, 

of performance of contract, where time specified, 236 

where no time specified, 236 
not of the essence of the contract, 
237 



of payment, 255 

ULTRA VIBES, 91 

UNDISCLOSED PRINCIPAL, 391, 397 

UNDUE INFLUENCE, 
defined, 193 

contracts procured by, 193 
presumption as to, 194 



VOID CONTRACTS, 
of infants, 84 
of corporations, 91 
by Moneylenders Act, 144 
by Gaming Acts, 147 
for sale of intoxicating liquors, 151 
for payment of barrister's fees, 152 
with medical practitioners, 153 
by various statutes, 144 
by perishing of subject-matter, 204 
[19] 



INDEX 

VOIDABLE CONTRACT, 
of infants, 79 

drunkards and lunatics, 87 
by reason of alteration, 227 

and see Fbaud, Misbbpeesbntation, Dubesb, and Undue Influ- 
ence, 



WAGERING. See Gaming. 

WARRANTY, 

action for breach of, 211 

defined, 211 

of authority by agent, 396 

WEIGHTS AND MEASURES, 

contracts void when unauthorized, used, 144 

WIPE. See Husband and Wipe. 

WORKMEN'S COMPENSATION ACT, 1906, 
contracting out of, 145 

WRITTEN CONTRACT, 

agreement that terms be embodied in, 49 

efiect of signing, 53 

ignorance of terms of, 54 

under Statute of Frauds. See Statute op Peauds. 

under Sale of Goods Act. See Sale of Goods. 

promise to pay debt barred by statute, 100 

agreement between solicitor and client as to costs, 100 

bills of exotange, 101 

policy of insurance, 100 

carriage of goods by railway company, 199 

assignment under Judicature Act, 1873 . . 353 

mutual mistake, 158 

rescission of, 221 

alteration of , 221, 227-229 
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